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SUPERIOR COURT 


OF THE CITY OF NEW-YORK. 


The People of the State of New-York, 
on the relation of Thomas E. Davis 
and Courtlandt Palmer, 


against 


Curerx’s Orricr, 
Superior Court of the City of New-York. 


I, Robert G. Campbell, Clerk of the Superior Court of the 
city of New-York, having compared the annexed copies of the 
notice of appeal, and of the judgment roll, in the above en- 
titled action, with the originals on file in this office, do certify 
that the same is a correct transcript therefrom, and of the 
whole of said originals. 


In witness whereof, I have hereunto subscribed my 
[L. 8.] name, and aflixed the seal of the Superior 
Court of the City of New-York, this fifteenth 

day of March, A, D. 1858. 


R. G. CAMPBELL, Clerk. 


SUPERIOR COURT OF THE CITY or NEW-YORK 


The People of the State of New-York, 
on the relation of Thomas I. Davis 
and Courtlandt Palmer, 

against 


$> 


The said Oscar. W. Sturtevant hereby appeals to the Court 
of Appeals, from the final order or judgment in this proceed- 
ing, entered at the General Term of this Court, on the 

2 twelfth day of March, 1853. 


Dated New-York, March 12th, 1853. 


Yours, &c. 


ToR. G. Campper1, Esq. Clerk of the Court; and 
McMurray & Histon, Esq’rs. Plaintiffs’ Attorneys. 


NEW-YORK SUPERIOR COURT. 


City and County of New-York. 


Thomas E. Davis and Courtlandt Palmer, 
f against 

The Mayor, Aldermen and Commonalty of 
the City of New-York. 


The plaintiffs, Thomas E. Davis and Courtlandt Palmer, 
in this suit, complain to this court, as well on their own behalf, 
as on behalf of all other corporators and tax payers of the 


city of New-York, who may be affected by the several matters 3 


herein complained of, against the Mayor, Aldermen and Com- 
monalty of the city of New-York. 


The plaintiffs, for a cause of complaint, respectfully show 
to the court : © 


That they are citizens of the State of New-York, and resi- 
dents and inhabitants of the city of New-York, and have been 
such residents and inhabitants for several years last past, and 
are two of the corporators of said city. 


That they are severally owners of very considerable real 
estate situated on the street known in said city as Broadway, 
and elsewhere in said city ; and are also severally owners of 4 


1* 
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considerable personal estate in said city, subject and liable to 
taxation ; and have been such owners of real estate for many 
years past, and have been severally annually taxed and as- 
sessed upon the same, and have severally paid such taxes and 
assessments annually, to an amount exceeding two hundred 
and fifty dollars, levied towards and for the public expense of 
governing the said city and the inhabitants thereof. 


The plaintiffs show, upon information and belief, that the 

taxes levied and assessed by the defendants upon the real and 

5 personal property of the citizens and taw payers of said city 
for several years past, are as follows: 


For the year 1846 -.........-2._-- $1,654,323 00 

For the year 1847 $1,824,211 00 

For the year 1848 $1,992,150 00 

For the year 1849 $2,302,564 00 

For the year 1850 $2,578,969 00 
6 For the year 1851 


$2,258,150 00 
For the year 1852 $2,561,650 00 


And the amount estimated as required for the coming year, 
amounts to the enormous sum of $3,972,195 -00. 


That by reason of the corrupt and illegal acts of said de- 
fendants, in squandering the public moneys, in farming out and 
disposing of, in almost every imaginable way, the public pro- 
perty, contracts, rights, privileges and franchises, in the man- 
ner hereinafter stated, and in various other ways, the taxes of 

7 said city are annually increasing to an alarming degree. ‘The 
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effect has already been to induce large numbers of persons, 
doing and transacting business in said city, to remove out of 
the limits thereof, to avoid the onerous and increasing taxes 
annually imposed upon the property owners of said city. 


That the said city of New-York is an ancient and chartered 
city, and the citizens and inhabitants thereof are a body poli- 
tic and corporate, under the name of The Mayor, Aldermen 
and Commonalty of the city of New- Tork. 


That all the lands, tenements, hereditaments, jurisdictions, 
liberties, immunities, franchises, rights and privileges, held, 
exercised and enjoyed by the said corporation of the said city 
were given, granted and acquired by them under the said 
name of the Mayor, Aldermen and Commonalty of the city 
of New-York. 


That the said body politic and corporate, has perpetual 
succession, and is able in law to sue and be sued, implead and 
be impleaded, answer and be answered unto, defend and be 
defended, in all or any of the courts of this State, having juris- 
diction over corporations, in all and all manner of actions, 
suits, complaints, pleas, causes and matters, and demands 
whatsoever, of what kind or nature soever, in as full and 
ample manner and form as other people of this State. 


That all the powers of the said Corporation are held by 
them, upon the trust that they shall be used and exercised for 
the benefit of the citizens and inhabitants of said city, without 
any fraud, corruption, evil practice or deceit. 


@ 
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That in and by the ninth section of an act of the Legisla- 
ture of this State, entitled “* An Act to amend the Charter of 
the City of New-York,” passed April 2d, 1849, it is declared, 
that the executive power of the Corporation shall be vested in 
the Mayor, the heads of departments, and such other execu- 
tive officers as shall be created from time to time by law; and 
neither the Common Council, nor any committee or member 
thereof, shall perform any executive business whatsoever, ex- 
cept such as is or shall be specifically imposed on them by the 
laws of this state, and except that the Board of Aldermen 
may approve or reject the nominations made to them as there- 


inafter provided. 


That in and by section 12 of said act, it zs further enacted : 
that there shall be an Executive Department in said Corpora- 
tion, under the denomination of the ‘Street Department,” 
which shall have cognizance of opening, regulating and paving 
streets, building and repairing wharves, &c. 


That by section 19 of said act, it is, among other things, 
enacted: That no member of the Common Council, ITead of 
Department, Chief of Bureau, or Deputy thereof, shall be di- 
rectly or indirectly interested in any contract, work or busi- 
ness, or the sale of any article, the expense, price or consider- 
ation of which is paid from the City Treasury, or by any 
assessment levied by any act or ordinance of the Common 


Council. 


That in and by the eleventh section of an act of the Legis. 
lature, entitled “An Act to amend the Charter of the City of 
New-York,” passed April 7th, 1830, it is further enacted ; 
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That no member of either Board of the Common Council shall, 
during the period for which he is elected, be directly or indi- 
rectly interested in any contract, the expenses or considera 
tion whereof are to be paid under any ordinance of the Com- 
mon Council, except emoluments or fees which he is entitled 
to by virtue of his office. 


And the plaintiffs further show, That, under the laws. of 
this state, the said Corporation are Commissioners of High- 
ways, and as such, have the power of making repairs upon 
said streets, and to make them useful and convenient for all 
the inhabitants of said city, and travellers and sojourners 


therein. 


That said Corporation have not, either in or by their char- 
ter, or by the laws of this state or otherwise, any power 
whatsoever to give or grant to any person or persons whomso- 
ever, any particular or exclusive privilege to use any street or 
streets, or any part of any street or strects in said city ; or to 
erect or put up any building, work or structure, or any obstruc- 
tion whatsoever in the said streets or any of them, or to do any 
other act which might, in any manner, interfere with the free 
and common use thereof by any of the inhabitants of, or tra- 
vellers in said city, or which might become a nuisance. 


The plaintiffs further show, That on the 16th day of July, 
1852, a petition, of which a copy is annexed hereto, marked 
A. and forming part of this complaint, was presented to said 
Common Council, through their said Board of Aldermen, for 
an ordinance authorizing the petitioners who signed the same, 
to establish and construct a rail road in said Broadway. 
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That, afterwards, numerous remonstrances were presented 
to said Board of Aldermen by the principal owners of property 
on Broadway, against such project. 


The plaintiffs further show, that said Broadway is the prin- 
cipal street or thoroughfare in said city. ‘That the greater 
part of that portion of said street which lies between the Bat- 
tery at the south, and Union Place at the north, a distance of 
about three miles, is now devoted to trading and commercial 
purposes; and a large portion of the trading and commercial 
business of the said city, greater than that of any other street, 
is now transacted in said street, and the small portion of the 
street which is yet used for dwellings, is rapidly changing its 
character, and stores, shops, and other buildings for trading 
and commercial purposes, are rapidly taking the place of 
dwelling houses. 


The plaintiffs further say, on information and belief, that 
said street is now constantly thronged with all kinds and de- 
scriptions of vehicles and passengers. That the portion of said 
street located below Canal-street, a distance of about a mile 
and a half from said Battery, is more thronged and crowded 
than any other part of said street or said city. That the ave- 
rage width of the carriage-way in said Broadway does not 
exceed forty fect; that at Maiden Lane, it does not excced 
thirty-nine feet, and from thence it gradually narrows to thirty- 
seven feet at Wall-street; from thence to about forty feet 
below Rector-street, it narrows to thirty-four feet; from 
thence to about two hundred and fifty feet below Rectoy- 
street it gradually widens to not over thirty-seven feet ; at one 
hundred feet farther down, it is thirty-eight feet two inches, 
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and thus gradually widens to not exceeding forty feet two 
inches in front of No. 42 Broadway; and at no point be- 
tween the Park and Union Place, does said carriage-way ex- 
ceed forty-two feet in width. 


The plaintiffs further show, that for the purpose of putting 
the said carriage-way in the most perfect order and condition, 
and to facilitate the great and increasing travel thereon, which 
is at this time far beyond that of any other street in said city, 
the said Corporation have very recently caused about two 
miles and a half thereof, extending (with the exception of a 
few blocks,) from the Battery to Lighth-strect, to be paved 
with a very durable and expensive pavement, known as the 
Russ pavement, consisting of square blocks of granite, care- 
fully laid upon a concrete bed of hydraulic cement, mixed 
with gravel and sharp stones. 


‘That said Corporation have, as the plaintiffs are informed 
and believe, expended upon said pavement, and paid, or are 
bound to pay therefor, out of the city treasury, upwards of 
$500,000. By means whereof, a great burden has been 
brought upon the tax payers of said city, including the 
plaintiffs. 


The plaintif’s farther show, that before any final action was 
had upon said petition, and while the same was before the 
Common Council for consideration, various other petitions and 
propositions were presented to them by men of wealth, cha- 
racter and standing, residents of said city, fully and abund- 
antly able to fulfil and perform their engagements and pro- 
mises, asking for the privilege and authority to construct and 

° 
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establish such a rail road in said Broadway, and run cars and 
carry passengers, upon the following terms : 


1. One of said propositions, was to give for such authority 
and privilege, $1,000,000, payable in ten annual instalments, 
and agreeing to charge each passenger only three cents fare. 


2. Another of the said propositions, was to give for such 
authority and privilege, the sum of $1,666.66 for each car run 


thereon, and agreeing to charge each passenger only five cents 
fare, 


8. Another of the said propositions was, to give for such 
authority and privilege, as a license fee for each car, any sum 
imposed, not exceeding $1,000 per annum, and agreeing to 
charge each passenger only three cents fare. 


4. Another of the said propositions was, to give the Corpo- 
ration, for such authority and privilege, in lieu of license fees, 
one cent for each passenger thereon, and agrecing to charge 
each passenger only five cents fare. 


5. Another of the said propositions was, for such authority 
and privilege, to charge each passenger only five cents fare ; 
and also pay into the city treasury, for the benefit of said 
city, a bonus of $100,000 per annum. 


6. Another of the said propositions was, for such authority 
and privilege, to conform and comply in all respects with the 
covenants and conditions set forth in a resolution, of which a 
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copy is hereunto annexed, marked B. and further agreeing 
therefor, to reduce the rate of fare, mentioned in the 12th 
subdivision of said resolution, from five cents to three cents 
for each passenger. 


The plaintiffs further state, upon information and belief, 
that the offer contained in said proposition, numbered 2, 
would, if accepted, produce a sum eaceeding $250,000 per 
annum, for the benefit of said Corporation, and the relief of 
the tax-paying citizens, while each passenger would be charged 
but five cents fare. 


That the offer contained in said proposition, numbered 4, 
would, if accepted, produce a sum exceeding $300,000 per 
annum for the benefit of said Corporation, and the relief of 
the tax-paying citizens, while each passenger would be 
charged but five cents fare. 


That the offer contained in said proposition, numbered 5, 
would, if accepted, produce the sum of $100,000 per annum, 
for the benefit of said Corporation, and the relief of the tax- 
paying citizens, while each passenger would be charged but 


five cents fare. 


That the offer contained in said proposition, numbered 1, 
would, if accepted, produce the sum of $1,000,000 for the 
benefit of said Corporation, and the relief of the tax paying 
citizens, while these plaintiffs, and other persons riding in said 
cars, would be charged but three cents fare, and be thereby 
materially benefited. 

Q* 
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That the offer contained in said proposition, numbered 3, 
26 would, if accepted, produce the sum of $150,000 per annum, 
for the benefit of said Corporation, and the relief of the tax 
paying citizens, while these plaintiffs, and other persons riding 
in said cars, would be charged but three cents fare, and would 

be thereby materially benefited. 


That the offer contained in said proposition, numbered 6, 
would, if accepted, materially benefit these plaintiffs, and 
other persons riding in said cars, by establishing the rate of 
fare at three cents, while the Corporation and said tax payers 
and citizens would derive all benefit which can or may be 

27 derived from the covenants and conditions mentioned and set 
forth in said resolution annexed, marked B. 


And the plaintiffs further show, that in and by the charter 
of said Corporation and the laws of this State, the legislative 
powers of said defendants are vested in the Boards of Alder- 
men and Assistant Aldermen thereof, and monthly sessions of 
said Boards are authorized to be held, commencing on the 
first Monday of each month, and to continue for such period 
as in their opinion the public business may require. But 
neither Board is authorized to adjourn for a longer period 

28 than three days, except by a resolution to be concurred in by 
the other body. 


The plaintiffs further show, that the last November session 
of said Boards commenced on the first day of said month; on 
which day said Board of Aldermen met, and adjourned to the 
4th then instant. On said 4th day of November, said Board of 
Aldermen again met, and adjourned to the 8th then instant, 
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without the concurrence of said Board of Assistant Aldermen, 
by resolution or otherwise; whereby and by means whereof, 
as the plaintiffs claim and insist, the session of said Board of 
Aldermen, and their powers as a legislative body, and part of 
said Common Council, for and during said month of Noyem- 
ber, ceased and determined on said 4th day of November, 
1852. 


Notwithstanding which, said Board of Aldermen afterwards, 
and on the 19th day of November, 1852, met, and under the 
color of being assembled as a Board of Aldermen and co- 
ordinate branch of said Corporation, adopted a resolution, of 
which a copy is hereunto amexed, marked B. and which 
forms a part of this complaint. 


That afterwards said resolution was transmitted to said 
Board of Assistant Aldermen, for their concurrence. That 
on the 6th day of December, 1852, (being the first day of the 
session for that month,) the said Board of Assistant Aldermen 
did, notwithstanding the remonstrances and petitions afore- 
said, adopt said resolution, and order the same to be trans- 
mitted to the Mayor of said city, for his approval. 


That subsequently, and on December 18th, 1852, said 
Mayor returned said resolution to said Board of Aldermen, 
without his approval, and accompanied by his objections 
thereto. A copy of such objections are hereunto annexed, 
marked C. and form a part of this complaint. 


The plaintifls further show, upon information and belief, 
that the several and respective members of the said Boards 
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who voted in favor of said resolution and grant, being a ma- 
jority of the members elected to cach of said Boards, have 
given out, threatened, and declared, that, they intend to adopt 
and pass said resolution, notwithstanding the objections of 
said Mayor, and that they intend to keep said Boards in 
session during the month of December for that purpose ; and 
to that end have met and adjourned, (frequently for want of 
82 a quorum for the transaction of business, ) from time to time, 

in anticipation of the coming in of said Mayor's objections, 

and with the intent of protracting their session, for the pur- 
passing and adopting said resolution, notwithstanding 


ose of 5 oan : . 
E tion for service in their respective Boards ter- 


. sa 
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minated after the first eight days of their session—and which 


1 long since expired ; and these plaintiffs are apprehensive 
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or persons named in said resolution have given 
ged, that upon said resolution being adopted by 
they intend forthwith to accept the same in 


writing, @ 
break up *™ 
blish said 14! 


the pavement, lay down the said railway, and esta_ 
] road in said Broadway, 


ffs further show, that the laying down of such a 
the establishment of a rail road in such a 
railways ‘sporoughfare as Broadway, is as yet an untried 
thronged yi and the same cannot, as the plaintiffs are in- 
experiment ; pelicve, be laid in said street without disturbing, 
formed ane destroying said Russ pavement so recently laid 
and Teh a vast expense to the tax payers of said city. 
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The plaintiffs further show, upon information and belief, 
that the laying of such railway would require at least four 
months, if prosecuted with diligence ; during all which period, 
said street would be rendered almost wholly impassable, to 
the great injury and detriment of these plaintiffs, and other 
persons haying occasion to use and travel in said street. 


The plaintiffs further say, that they, and all other citizens 
and travellers, now have a right to the free and common use 
of the whole of the carriage-way of said street, with their 
carts, carriages, and other vehicles ; and that establishing a 
rail road in said street will be appropriating the street to a 
new and unauthorized use, and one which is exclusive in its 
nature, to the great injury and damage of those who now have 
a free and common right therein as aforesaid. 


The plaintiffs further show, that said street is too narrow 
to admit the establishing of such railway, consistent with the 
rights, privileges, and interests of the citizens and tax payers 
of said city, and other travellers in said street. And, further, 
the plaintiffs are advised and believe, and therefore charge, 
that such railway, if constructed, will be a public nuisance in 
said street. 


And the plaintiffs further aver, on information and belief, 
that said Corporation has no right, power, or authority, under 
any law of this State, or otherwise, to establish or construct 
such a rail road in said street, nor can they grant the right or 
privilege to construct and establish such a rail road therein to 
any person or persons. 
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ee Plaintiffs also aver, claim, and insist, that if said Cor- 
poration neNe the right to erant the use of said strect to 
private individuals for such a agin as laying and establish- 
ing a rail zope therein, then, and in such case, it certainly is 
the duty of said Corporation, and they have the right to impose 
any proper terms and conditions upon which such grant shall 
be made, and should consult the true interests of said city by 
accepting those voluntary offers and terms made by responsi- 
ble individuals, which, while they insured equal accommoda- 
tion to said citizens, tax payers, travellers, and the public 


generally, would secure the highest compensation, and pro- 
duce the greatest revenue to said city. 


The plaintiffs also aver, claim and insist, hat a grant to the 
individuals named in said resolution upon the terms, stipula- 
tions and conditions named therein, will be, if unrestrained, 
a fraud upon the travelling public and said citizens, because 
it permits the parties named therein to charge five cents fare 
for each passenger ; whereas unexceptionable and worthy citi- 
zens of abundant means and ability, have offered, and are 
willing to accept said grant upon the same terms, stipulations 


and agrecments, with a permission to charge only three cents 
passenger fare. 


And further, that a grant to the individuals named in said 
resolution, upon the terms, conditions and stipulations named 
therein, will be, if unrestrained, a fraud upon the tax payers 
of said city, including the plaintiffs, because many other un- 
exceptionable and worthy citizens of said city, of abundant 
means and ability, have offered, and are willing to accept said 
privilege of constructing and establishing such railway, and 
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. 
pay therefor into the city treasury annually, many hundred 
thousands of dollars, and which would materially diminish the 
annual taxes levied and imposed in said city—said resolution 
only permitting the imposition of the nominal sum of $20 per 
car, by way of license fee; whereas $1000 and upwards, by 
way of license fee on each car, has been voluntarily offered 
as aforesaid, for such permission, grant and privilege. 


The plaintiffs further claim and insist, that the adoption of 
said resolution should be restrained, because it attempts to 
bind the said Corporation for ever; and thus limit and control 
the legislative power of said Common Council. 


And also, because it attempts to create an odious and unjust 
monopoly, not within the legislative powers of said Corpora- 
tion or Common Council. 


The plaintiffs are also advised and believe, and therefore 
charge and insist, that if the said Corporation are authorized 
to construct, or allow of the construction of such rail road, in 
the manner provided by said resolution, such authority, and 
all contracts, stipulations and agreements in relation thereto, 
are within the province of, and are to be exercised by one of 
the executive departments of said Corporation, known as the 
“ Street Department.” 


The plaintiffs further, upon information and belief, aver that 
all the said acts and doings of said Common Council, in rela- 
tion, or tending to the establishment of such rail road, are in 
bad faith, and in direct opposition to the interests of said Cor- 
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42 poration, and of the citizens, tax payers, and other inhabitants 
of said city, and of travellers therein. 


The plaintiffs therefore, on their own behalf, and on behalf 
of all other tax paying citizens and inhabitants of. said city, 
demand that an injunction order may be issued by this Court, 
directed to the said defendants, the Mayor, Aldermen and 
Commonalty of the City of New-York, their counsellors, at- 
torneys, solicitors and agents, restraining and enjoining them, 
and each and every of them, from granting, or, in any way or 
manner, authorizing Jacob Sharp and others, the persons 

43 named in said resolution, or their associates, or any other per- 
son or persons whomsoever, the right, liberty, or privilege of 
laying a double or any track for a.railway in said Broadway, 
from the South Ferry to 57th street, or any railway whatso- 
ever in said Broadway, or of breaking or removing the pave- 
ment, or in any other manner, to obstruct the said street, pre- 
paratory to, or for the purpose of laying or establishing any 
railway therein, until the further order of this Court in the 
premises. 


And the plaintiffs further demand, that this court will make 

such injunction order perpetual against the said defendants, or 

44 afford the plaintiffs, for themselves, and others, on whose be- 

half this suit is brought, such other or further proper, appro- 

priate, and adequate remedy and relief, as the case herein 
presented entitles them. 

McMURRAY & HILTON, 
Plaintiffs’ Attorneys. 
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City and County of New-York, ss. 


Courtlandt Palmer and Thomas E. Davis, the above named 
plaintiffs, being each severally duly sworn, depose and say, 
that the foregoing complaint is true of their own knowledge, 
except as to the matters therein stated on information and 
belief, and as to those matters they believe it to be true. 


THOMAS BE. DAVIS, - 
COURTLANDT PALMER. 


Sworn to, before me, this 27th day 45 
of December, A. D. 1852, 
Cnas. Fraser, Commissioner of Deeds. 


A, 


To the Honorable the Common Council 
of the City of New York: 
~— The undersigned respectfully petition your Honorable Body 
to pass an ordinance authorizing your petitioners to establish 
and construct a rail road, to commence at South Ferry, run- 
ning thence through Whitehall street, Broadway, and Bloom- 
ingdale road, to Manhattanville. 


All that part south of Forty-third street to be constructed 
and put into operation as early as practicable; and the re- 
mainder at such time thereafter as your Honorable Body may 
direct. 

3% 
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And your petitioners, as in duty bound, &c. &c. &c. 
Dated, New-York, 1852. 


Jacon SHArp, D. R. Martin, 

Winuiam Mrnzirs, Joun Anperson, 

Freeman Campsent, Joun J. Honusrer, 
And associates. 


B. 


Resolved, That Jacob Sharp, Freeman Campbell, William 
B. Reynolds, James Gaunt, I. Newton Squire, Wm. A. Mead, 
David Woods, John L, O'Sullivan, Wm. M. Pullis, Jonathan 
Roe, John W. Hawkes, James W. Faulkner, Henry Dubois, 
John J. Hollister, Preston Sheldon, John Anderson, John R. 
Flanagan, Sargent V. Bagley, Peter B. Sweeny, Charles B. 
White, James W. Foshay, Robert E. Ring, Thomas Ladd, 


47 Conklin Sharp, Samuel L. Titus, Alfred Martin, D. R. Martin, 
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William Menzies, Charles H. Glover, Gershon Cohen, and 
those who may for the time being be associated with them, 
all of whom are herein designated as associates of the Broad- 
way railway, have the authority and consent of the Common 
Council to lay a double track for a railway in Broadway and 
Whitehall or State street, from the South Ferry to Fifty-ninth 
street; and also, hereafter, to continue the same, from time to 
time, along the Bloomingdale road to Manhattanville, which 
continuation they shall be required, from time to time to make, 
whenever directed by the Common Council, the said grant of 
permission and authority being upon and with the following 
conditions and stipulations, to wit, 
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First. Such tracks shall be laid under the direction of the 
Street, Commissioner, in or near the middle of the street, the 
outer rails not exceeding twelve feet six inches apart, and the 
rails being laid flush and even with the pavement, the inner 
portion of the rail being of equal height with the outer, with 
grooves not exceeding one inch in width, or such other rails 
as shall be approved by the Street Commissioner or the Com- 
mon Council, ov such grades as are now established, or may 49 
hereafter be established, by the Common Council; and the 
said associates shall keep in good repair the space between 
the said rails, and one foot on each side; and no motive 
power, excepting horses, shall be used below Fifty-ninth 


street. 


Second. The said associates shall place new cars on said 
rail road, with all the modern improvements, for the conveni- 
ence and comfort of passengers. And they shall run cars 
thereon, every day, both ways, as often as the public conve- 
nience may require, under such directions as the Common 
Council may, from time to time, prescribe. Said cars, with 50 
horses attached, not to exceed forty-five feet in length. 


Third. The said associates shall, in all respects, comply 
with the directions of the Common Council in the building of 
such railway, and in the running of the cars thereon, 


Fourth. At the Bowling Green, the said associates may 
divide the two tracks aforesaid, running one of them down 
Whitehall street, and the other down State street, should 
they deem such division necessary; and also, whenever in the 
course of their route the said road shall pass a public square, 
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51 it may be carried with a single track, round both sides of 


62 
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said square, instead of only one, for the better accommoda- 
tion of the public on both sides thereof. 


Fifth. The said associates shall be required to procure a 
depot, at some place near or at the lower part of said route, 
for the purpose of keeping withdrawn from Broadway such 
proportion of the cars coming down in the morning as shall 
not be required for the accommodation of the return travel 
until the afternoon; and also, they shall be required to stop 
a portion of the cars at the Park, and to send down below 
that point no greater proportion of the whole number em- 
ployed, than shall be found by experience to be requisite for 
the accommodation of the travel below that point, subject to 
regulation by the Common Council. 


Sixth. The cars shall be so constructed as not to make pro- 
vision intended for standing passengers to crowd upon the 
seated passengers; and also, when all the seats are full, the 
cars shall not be stopped to take in more passengers to be 
crowded into the said seats; a flag being displayed in front 
of the car to give notice that all the seats are full. 


Seventh. The said cars shall not be allowed to stop, so as 
to obstruct a crossing, nor to stop more frequently in a block 
(unless the same be of extraordinary length) than just beyond 
its first crossing, except in rainy weather. 


Eighth. The said associates shall keep an attendant, dis- 
tinguishable by some conspicuous mark or badge, at every 
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such appointed stopping place, in all parts of the street 
usually much crowded with vehicles, whose duty it shall be, 
with attention and respect, to help in and out of the cars all 
passengers who may desire such assistance, and in general to 
watch over the safety of passengers from all dangers of pass- 


ing vehicles. 


Ninth. The said associates shall be required to keep, or 
cause to be kept in readiness, a number of sleighs adequate to 
the public accommodation, when the travel of the cars may 


be obstructed by snow. 


Tenth. The said associates shall cause the said street to be 
well swept and cleaned every morning, and the sweepings 
carried away, before eight o’clock in summer, and nine 
o’clock in winter, except Sundays ; this provision applying to 
the whole of the street south of Fourteenth-strect, above 
which point the same shall be done as often as twice a week 
when the weather will permit. 


Eleventh. No higher rate of fare shall be charged for the 
conveyance of passengers from any one point to any other point 
along said route, and such combined system of routes as may 
hereafter be adopted by means of cars and transverse omni- 
buses, than five cents for each passenger. 


Twelfth. In consideration of the good and faithful perform- 
ance of all these conditions, stipulations and requirements, 
and of such other requirements as may hereafter he made by 
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oa 


the Common Council, for the regulation of the said railway, 56 
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as aforesaid, the said associates shall pay, for ten years from 
the date of opening the said railway, the annual license fee 
for each car, now allowed by law, and shall have a license 
accordingly; and after that period, shall pay such amount of 
license fee, for further licenses, as the Corporation, with per- 
mission of the Legislature, shall then prescribe ; or, in default 
of consenting thereto, shall surrender the road, with all the 
equipments and appurtenances thereto belonging, to the said 
Corporation, at a fair and just valuation of the same. 


57 Thirteenth. Within a reasonable time after the passing of 
this resolution, the said associates, or a majority in interest 
thereof, shall form: themselves into a joint stock association, 
which association shall be vested with all the rights and privi- 
leges hereby granted, and shall have power, by the votes of 
at least a majority in interest of the associates, to frame and 
establish articles of association and by-laws, providing for the 
construction, operation, and management of the said railway, 
the mode of admitting new associates, and of transferring the 
shares or interests of any of the associates to new associates 

58 or assigns, the number, duties, mode of appointment, tenure, 
and compensation of officers, the manner of making contracts, 
amending the by-laws, and calling in assessments from the 
associates, and generally the means and mode of establishine 

f=) 
the railway and carrying it on, and of controlling and manag- 
ing the property and affairs of the said association. 


Fourteenth. The association shall not be deemed dissolved 
by the death or act of any associate, but his successor in inter- 
est shall stand in his place; and the rights of each associate 
shall depend on his own fulfilment of the conditions imposed 
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on him by these restrictions, or the articles of association and 59 


by-laws of the association; and in case of his failure to fulfil 
the same, after twenty days’ notice in writing to him so to do, 
his rights shall be forfeited to and devolve upon the remaining 
associates. And said associates may, at any time, incorporate 
themselves under the general Rail Road Act, whenever tiwo- 
thirds in interest of the associates shall require it. 


Fifteenth. The associates, whose names are set forth in this 
resolution, shall by writing, filed with the Clerk of the Com- 
mon Council, signify their acceptance thereof, and agree to 
conform thereto ; and all new associates or assigns, duly ad- 
mitted according to the provisions of the articles of associa- 
tion, and by-laws, shall be deemed parties to such agreement. 


C. 
Mayor’s Office, December 18, 1852. 


To the Hon, the Board of Aldermen 
of the City of New-York. 
GENTLEMEN, 
[ return herewith, without my approval, the report 
and resolutions granting to the parties therein named, the 
privilege of laying down a rail road track in Broadway. 


In view of the extended publicity which has been given to 
this measure since its first conception, J do not deem it neces- 
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sary to enter at length upon any argument or detailed statis- 
tics in support of the views which I have felt compelled to 
take with reference to the project, but will very briefly state 
the reasons which impel me to withhold my sanction from 
the report under consideration. 


Broadway is now the principal thoroughfare of our city, 
and is destined to continue, throughout its entire length, the 
most important business street. The laying of a rail road 
track, which would occupy some twelve feet of a street which 

62 at some points is less than forty feet in width, from curb to 
curb, would in my judgment materially interfere with the 
comfort and convenience of all classes; would render the 
street more dangerous and impassable for pedestrians than it 
now is, for the number of vehicles, besides the cars passing 
through it, would not be sensibly diminished ; would seriously 
interfere with the business of parties resident thereon, and 
would depreciate the value of property on the line of the street 
fully twenty per cent. Even now, with the whole street free 
for the passage of all vehicles, there are periods when it is 

63 nearly impossible for pedestrians to cross; and in case of an 
accident to an omnibus or carriage on either side of the street, 
or a heavily laden cart being backed up to discharge its load, 
the long lines of vehicles passing up or down would be thrown 
into great, and possibly, dangerous confusion ; and if an acci- 
dent should occur to one of the cars or to the horses attached 
to them, the consequences would be equally serious and 
annoying. 


T find, on examination, that a large majority of the owners 
of property on the street have remonstrated against the pro- 
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position now under consideration, on these as well as other 64 


grounds ; and while Iam free to admit, that where a great 
public good is to be derived, private individuals must yield 
their interests and submit to personal inconveniences, yet, 
in this case, I cannot discover that the community will be 
sufficiently compensated by the construction of this rail road 
to make amends for the great injury which in my judgment, 
would be visited upon the owners of real estate on Broadway, 
by the destruction of their business and the depreciation of 
their property. 


But another and serious objection to the expediency of lay- 
ing the rail road track tz Broadway, is to be found in the fact, 
that the principal main of the Croton Aqueduct, from which 
the largest portion of the city derives its supply of water, is 
laid in the centre of Broadway below Fourteenth street, with 
distributing pipes on either side of the street ; and in case of 
an accident to either of these pipes rendering it necessary to 
take up any portion of the street, the delay and confusion 
would be very serious. The cars could not, like the omni- 
buses, be turned off from Broadway by one street to return to 
it through another, and great inconvenience would result from 
their stoppage. But even if all these objections did not exist, 
or could be overcome, I could not consistently give my ap- 
proyal to this project, when I take into consideration the terms 
upon which this valuable privilege, and I might say monopoly, 
is to be granted, and which are specified in the report. If 
the Common Council have the right to grant the use of the 
public streets to private parties for such a purpose as the 
laying of a rail road through them, it certainly is their duty to 
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consult the true interest of the city, by accepting the terms 67 
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which would, while they insured equal accommodation to the 
public, secure a reasonable compensation, and prove a source 
of revenue to the city. If the community demand the con- 
struction ofa rail road through any of the thoroughfares, it is 
your duty to grant that accommodation: but it is equally 
your duty not to lose sight of the rights and interests of the 
city, by refusing to grant it to those who will construct it on 
the most favorable terms, and who are willing to pay the 
largest amount for the privilege. 


When this resolution was under consideration in the Com- 
mon Council, four other petitions, containing distinct proposi- 
tions, were submitted, viz. 


First.—A petition of Alexander T. Stewart and others, 
property owners on Broadway, asking for the privilege of 
establishing a rail road there, and running cars thereon, and 
agreeing therefor not to charge a greater fare than three cents 
to each passenger, and also agreeing to pay for each car as a 


license fee, any sum imposed, not exceeding one thousand 
dollars per annum. 


Second.—A petition of Thomas A, Davies and others, ask- 
ing for the like privilege, and agreeing to give the city, (in 
lieu of license fees,) one cent for each pasenger thereon, the 
petitioners charging five cents fare. 


Third—A. petition of Thomas A. Davies, D. H. Haight, 
and Stephen Storms, asking, on behalf of themselves and as- 
sociates, the like privilege, and agreeing therefor to charge 
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each passenger three cents fare, or agreeing therefor to give 
the city $100,000 per annum for ten years, with the privi- 
lege of charging each passenger five cents fare. 


Fourth—A petition of Thomas A. Davies and others, ask- 
ing to have their names inserted in the present resolution in 
lieu of Jacob Sharp and others, therefor agreeing to reduce 
the rate of fare authorized by the eleventh sub-division, to 
three cents for each passenger, and with such reduction in 
the rate of fare, agreeing to conform to such resolution and all 
the conditions imposed thereby. These petitioners, in their 
petition, offered to give satisfactory security for the fulfilment 
of their agreement, in such an amount as the Common Coun- 
cil might designate. Apart from this fact, all these petition- 
ers are gentlemen well known in this community, posessing 
abundant means and wealth, and in all respects able to per- 
form their offers and agreements. It certainly can require no 
argument to convince the Common Council, that if they are 
vested with the power to establish a rail road in Broadway, 
and to confer the privileges contained in these resolutions, in 
exercising such a power, they should be governed by one of 
two principles :— 


Finst.—To realize therefrom the greatest amount of money 
for the benefit of the city and its tax-payers; or, 


Srconp.—To produce the greatest benefit to the public at 
large, by the reduction of the rate of passenger 
fare to the lowest sum, 
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Assuming that for the purpose of this rail road, one hundred 


and fifty cars will be required under the resolution adopted 
by the Common Council, and submitted for my approval, the 
city could only derive the ordinary license fee of twenty dol- 
lars for each car, or three thousand dollars per annum, while 
Messrs. Jacob Sharp and others are authorized to charge five 
cents passenger fare. 


By accepting the offer of Alexander T. Stewart, and others, 
mentioned above, the city would derive an annual income of 
one hundred and fifty thousand dollars, and the public would 
be benefited by being charged only three cents passenger 
fare. 


By accepting the offer of Thomas A. Davies, and others, 
mentioned above, the city would derive, in my opinion, about 
one hundred and fifty thousand dollars per annum, while the 
public would be charged no higher rate of fare than is author- 
ized by this resolution. 


By accepting the offer of Thomas A. Davies, D. H. Haight, 
and Stephen Storms, the public generally would be benefited 
by their being charged only three cents per passenger, fare. 


Or, the Corporation would derive an annual jncome of one 
hundred thousand dollars, and the public charged no higher 
rate of fare than is authorized by the resolution. 


Or, the city would deriye an annual income of one hundred 
and fifty thousand dollars, and the public charged no higher 
rate of fare than is authorized by this resolution. 


31 


By accepting the offer above mentioned, of Thomas A. Da- 
vies and others, the Corporation would derive precisely the 
same benefit and advantage it can derive under this resolu- 
tion; while, on the other hand, the public would be benefited 
by being charged three cents instead of five cents passenger 
fare. 


How, with such propositions before you, the privilege ac- 
corded in the resolutions under consideration, could haye been 
eranted on the terms therein set forth, I have been unable to 
ascertain from a careful perusal of the papers submitted for 
my examination; and [ cannot think that the community would 
tacitly submit to such a perversion of their rights. 


I therefore return the papers for re-consideration, in the 
hope that more mature reflection will convince your honora- 
ble body of the propriety of the course which I have, from a 
sense of duty, been compelled to adopt. 


A. C. KINGSLAND, Mayor. 
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NEW-YORK SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York, ss. 


Malcolm Campbell, of said city, being duly sworn, says, 
that on December 31st, 1852, he served a copy of the annexed 
order, and the affidavits and papers annexed thereto, on the 
following Aldermen, viz. Thomas J. Barr, of the Sixth Ward ; 
William H. Cornell, of the Seventeenth Ward; and John 
Doherty, of the Nineteenth Ward, by delivering to each of 
them a copy thereof, at the same time showing to each of 
them the original order. 


MALCOLM CAMPBELL. 


Sworn to, before me, this 15th day 
of January, A. D. 1853, 
Georcr H. Exwein, Commissioner of Deeds. 


ee 
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NEW-YORK SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York, ss. 


Henry Hilton, of said city, being duly sworn, says, that on 
December 30th, 1852, he served a copy of the annexed order 
and aflidavits and papers annexed thereto, on the following 
Aldermen, viz. Abraham Moore, of the First Ward; Dudley 
Haley, of the Second Ward; Oscar W. Sturtevant, of the Third 
Ward; Jacob F. Oakley, of the Fourth Ward; William M. 
Tweed, of the Seventh Ward; William J. Brisley, of the 78 
Ninth Ward; Richard T. Compton, of the Eighth Ward; 
Wesley Smith, of the Eleventh Ward; and William J. Peck, 
of the Twentieth Ward; by delivering to each of said Alder- 
men a copy thereof, and at the same time showing to each of 
them the original order. 


HENRY HILTON. 


Sworn before me, this fifteenth day 
of January, A. D. 1853, 


H. H. Rice, Commissioner of Deeds. 
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NEW-YORK SUPERIOR COURT. 


Thomas B. Davies and Courtlandt Palmer, 
vs. . 
The Mayor, Aldermen and Commonalty 
of the City of New-York. 


Upon the annexed affidavits, and on the summons, com- 
plaint, and injunction, served in this action, on the defend- 


* ants: 
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It is hereby ordered, that Oscar W. Sturtevant, Abraham 
Moore, Dudley Haley, Jacob F. Oakley, Thomas J. Barr, 
William M. Tweed, Richard 'T. Compton, William J. Brisley, 
Wesley Smith, James M. Bard, Asahel A. Denman, William 
H. Cornell, John Doherty, and William J. Peck, show cause 
before one of the justices of this court, at a Special Term, to 
be held at the City Hall, in this city, on the second Monday 
of January, 1853, at ten o’clock, A. M. why an attachment 
should not be issued against them, and each of them, for con- 
tempt of court, in disobeying the injunction issued and served 
on each of them in this action. 

R,. EMMETT. 

New-York, December 30, 1852. 
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NEW-YORK SUPERIOR COURT, 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York, ss. 


Henry Hilton, one of the plaintiffs’ attorneys in this action, 
being duly sworn, says, ‘That on the evening of the 29th of 
December, instant, the Board of Aldermen of the City of 81 
New-York met, and in defiance of an injunction order granted 
in this action, and annexed hergto, the following Aldermen, to 
wit, Abraham Moore, of First Ward; Dudley Haley, of 
Second Ward; Oscar W. Sturtevant, of Third Ward; Jacob 
F. Oakley, of Fourth Ward ; ‘Thomas J. Barr, of Sixth Ward; 
William M. Tweed, of Seventh Ward ; Richard 'T, Compton, 
of Righth Ward; William J. Brisley, of Ninth Ward; Charles 
Francis, of Tenth Ward; Wesley Smith, of Eleventh Ward; 
James M. Bard, of Fourteenth Ward; Asahel A. Denman, of 


Sixteenth Ward ; William H. Cornell, of Seventeenth Ward; 82 


John Doherty of Nineteenth Ward ; and William J. Peck, of 
Twentieth Ward; composing a part of said Board, and a ma- 
jority thereof, proceeded to and did pass and adopt a grant 
and resolution, authorizing and granting to Jacob Sharp and 
others, the right, liberty, and privilege of laying a track for a 
railway in the street known as Broadway, in said city, such 
grant and resolution being the same as the one annexed to the 
complaint in this action, and marked B. 
5* 
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Deponent further says, that said Aldermen above named, 
(with the exception of Charles Francis and John Doherty,) 
immediately thereafter passed and adopted a preamble and 
resolution, of which a copy is hereunto annexed, marked A. : 


And further, that each of said resolutions were adopted and 
passed upon the motion of said Sturtevant, who, at the time, 
stated that he had heen served with said injunction, and had 
a copy of it in his pocket. 

HENRY HILTON. 
Sworn before me, this 30th day 
of December, A. D. 1852, 
R. Exmerr. 


. 


A. 


Alderman Sturtevant presented the following preamble and 
Tesolutions : 


Whereas, the Hon. William W. Campbell, one of the Judges 
of the Superior Court, has, without color of law or justifi- 
cation, assumed the prerogative of directing and controlling 
the municipal legislation of this city, by issuing an injunction 
prohibiting the Mayor, Aldermen and Commonalty of the 
city of New-York, from performing a legislative act, supposed 
by him to be probably about to be performed; and summoning 
the said Mayor, Aldermen and Commonalty to appear before 
him, and show cause why the said injunction should not be 
perpetual, And whereas, the said injunction issued at the 
close of a session, and throwing forward the period of such 
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showing of cause beyond the expiration of the session, in re- 
gard to a measure which has been pending for months, bears 
on its face a character of indirection not less unjustifiable and 
not less unworthy of the judiciary than the usurpation of 
authority and jurisdiction which is contained in such an at- 
tempted injunction itself. And whereas, if the legislative act 
in question should prove, on judicial investigation, to be open 
to any objection or illegality or unconstitutionality, there 
would always exist ample opportunity for restraining its ex- 
ecution by injunction upon the first proceedings of the par- 
ties authorized to carry the same into effect. And whereas, 86 
if such a precedent of unwarranted and unwarrantable inter- 


ference with the rightful functions, powers and duties of a 
legislative body, attempted by a Judge, be submitted to, or 
tolerated without just rebuke, not only will the whole muni- 
cipal legislation of this city, with its half million of inhabit- 
ants, be subjected to the caprice or interested views of any 
Judge who might be found willing to come forward with at- 
tempted vetoes in the form of injunctions, but the next natural 
step of judicial usurpation will be to arrest and veto in simi- 
lar manner, the legislation of the State, or that of Congress, 87 
on any Judge’s opinion of constitutionality, expediency or 
motive, at the close of a session, when all business of import- 
ance is usually completed. And whereas, the reasons alleged 
therefor are equally untenable in law and unfounded in fact— 


~ 


_— 


Resolved, 'That as this Common Council will not encroach 
on the lawful jurisdiction and powers of any other public au- 
thority or body, so also will it never allow any other to inter-_ 
fere unlawfully with its own, which it holds from the people, 
and which it is bound to exercise, according to ifs own judg- 88 
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ment, and on its own responsibilities, and not according to the 
views and directions of any judge or other individual citizen ; 
and that it is the duty of the Common Council on this unpre- 
cedented occasion to protect its own dignity and the rights 
of the people of the city of New-York, its constituency, by 
utterly disregarding the said injunction upon its legislative 
action, and declaring its sense upon the same. 


Resolved, That the Common Council have an equal author- 
ity and right to suspect and impute improper motives to any 
intended judicial decision of any judge, and consequently to 

89 attempt to arrest his action on the bench, as such judge has 
in regard to the legislative action of the Common Council. 


Resolved, That in reference to measures against which the 
injunction in question is directed, it was adopted by the Com- 
mon Council on grounds of public expediency, justice and 
right, for the best good of the city, both in regard to the ac- 
commodation and service of the public, and in regard to the 
interests of the city treasury, and also on petitions from more 
than thirty thousand citizens, and that nothing has yet ap- 

90 peared which shakes the ground on which 7 was so adopted, 
and that we shrink from no discussion or investigation, judi- 
cial or otherwise, into the foundations of these grounds, and 
the reasons of our action, collectively or individually. Which 

_was adopted by the following vote, viz. 


Affirmative—Aldermen Moore, Haley, Sturtevant, Oakley, 
Barr, Tweed, the President, Aldermen Brisley, Smith, Bard, 
Denman, Cornell, Peck—13. 


Negative—Aldermen Boyce, Francis, Ward, Doherty—4. 


- 
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NEW-YORK SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 


The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York, ss. : 


William McMurray, of said city, being duly sworn, says: 91 
That on the 28th day of December, 1852, he served a copy 
of the summons herein, together with a copy of the annexed 
injunction order on Richard J. Compton, President of the . 
Board of Aldermen, and Alderman of the Eighth Ward ; 
Dudley Haley, Alderman of the Second Ward; William J. 
Brisley, Alderman of the Ninth Ward ; Wesley Smith, Alder- 
man of the Eleventh Ward; and James M. Bard, Alderman 
of the Fourteenth Ward ; by delivering to and leaving with 
each of said Aldermen, respectively, a copy of said summons 
and injunction order, at the same time showing to each of 92 
them the annexed original injunction order. 


And also that on the 29th day of December, 1852, he 
served a copy of said summons and injunction order on Abra- 
ham Moore, Alderman of the First Ward; .William M. 
Tweed, Alderman of the Seventh Ward; and William H. 
Connell, Alderman of the Seventeenth Ward ; by delivering 


‘to and leaving with each of them, respectively, a copy of said 
summons and injunction order, at the same time showing to 
each of them the annexed original injunction order. 


93 And also, that on the 28th day of December, 1852, he 
served a copy of the summons and complaint in this action, 
and of said injunction order, on Ambrose C. Kingsland, Mayor 
of the City of New-York, by delivering to and leaving with ~ 
said Mayor a copy thereof, at the same time showing to him 


the annexed original order. 
(Signed,) WM. McMURRAY. 


Sworn before me, this 30th day 
of December, A. D. 1852, | 
Cuas. Fraser, Com. of Deeds. 
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NEW-YORK SUPERIOR COURT. 


Thomas I. Davis and Courtlandt Palmer, 


against 
The Mayor, Aldermen and Commonalty of 
"1 the City of New-York. 94 


City and County of New-York, ss. : 


- Malcolm Campbell, of said city, being duly sworn, says: 
That on the 29th day of December, 1852, he served a copy of 
the summons herein, together with a copy of the annexed in- 
Y junction order, on Oscar W. Sturtevant, Alderman of the 
Third Ward; Jacob F. Oakley, Alderman of the Fourth 
Ward; John Boyce, Alderman of the Fifth Ward; ‘Thomas J. 
Barr, Alderman of the Sixth Ward; 8. L. H. Ward, Alder- 
man of the Fifteenth Ward; Asahel A. Denman, Alderman of 
the Sixteenth Ward; Alonzo A. Alvord, Alderman of the 95 
Fighteenth Ward; John Doherty, Alderman of the Nine- 
\ teenth Ward ; and William J. Peck, Alderman of the 'Twen- 
tieth Ward, by delivering to, and leaving with each of said 
aldermen respectively, a copy of said summons and injunc- 
tion order, at the same time showing to each of them the an- 
nexed original injunction order. 


MALCOLM CAMPBELL. 


Sworn before me, this 30th day of 
December, A. D. 1852, 
Cuas. Fraser, Com, of Deeds. 
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NEW-YORK SUPERIOR COURT. 


City and County of New-York. 


gg Thomas KE. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


Summons. 


To the Mayor, Aldermen and Commonalty 
of the City of New-York: 

You are hereby summoned and required to answer the com- 
plaint in this action, which will be filed in the office of the 
Clerk of the said Court, at the City Hall, in the said City, 
and to serve a copy of your answer to the said complaint on 
the subscribers, at their office, No. 44 Wall strect, in the City 
of New-York, within twenty days after the service of this 

97 summons’on you, exclusive of the day of such service ; and 
if you fail to answer the said complaint within the time afore- 
said, the plaintiffs in this action will apply to the Court for 
the relief demanded in the complaint. 


Dated New-York, Dec. 27th, 1852. 


McMURRAY & HILTON, 
Plaintif[s’ Attorneys. 
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NEW-YORK SUPERIOR COURT. 


Thomas E, Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


It appearing from the complaint in this action, duly verified, 
that the plaintiffs are entitled to the relief demanded in the 
said complaint, and that swch relief consists in restraining the 
defendants, as hereinafter provided : 


Now, therefore, in consideration of the premises, and of the 
particular matters in said complaint set forth, I do hereby 
command and strictly enjoin the said defendants, the Mayor, 
Aldermen and Commonalty of the City of New-York, their 
counsellors, attorneys, solicitors and agents, and all others 


acting in aid or assistance of them, and each and every of 
them. ‘That they and each of them do absolutely desist and 
refrain from granting to, or in any manner authorizing Jacob 
Sharp and others, (the persons named in the resolution, of 
which a copy is annexed to said complaint, and marked B.) or 
their associates, or any other person or persons whomsoever, 
the right, liberty, or privilege of laying a double, or any tract 
for a railway in the street known as Broadway, in said City 
of New-York, from the South Ferry to Fifty-seventh street, 
or any railway whatsoever in said Broadway ; and from 
breaking or removing the pavement in said street, or in any 
other manner obstructing said street preparatory to, or for the 
purpose of laying or establishing any railway therein, until 
the further order of this court in the premises. 
6% 
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And that the defendants show cause, at a Special Term of 
this court, to be held at the City Hall, in the City of New- 
York, on the second Monday of January, 1853, at the open- 
ing of the court on that day, or as sogn thereafter as counsel 
can be heard, why this injunction order should not be made 


perpetual. 
Dated New-York, Dec. 27th, 1852. 
WILLIAM W. CAMPBELL. 


Taxe Notice :—That the foregoing is a copy of an Injunc- 
tion Order this day granted in the above entitled action. 


101 Dated New-York, Dec. 27th, 1852. 
Yours, &c. 


McMURRAY & HILTON, Plaintiffs’ Attorneys. 


SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York : 

Jacob Sharp, Freeman Campbell, William B. Reynolds, 
James Gaunt, I. Newton Squire, William A. Mead, David 
Woods, John L. O'Sullivan, Wm. M. Pullis, Jonathan Roe, 
John W. Hawkes, James W. Faulkner, Henry Dubois, John 
J. Hollister, Preston Sheldon, John Anderson, John R. Flana- 
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gan, Sargent V. Bagley, Peter B. Sweeney, Charles B. White, 
James W. Foshay, Robert E. Ring, Thomas Ladd, Concklin 102 
Sharp, Samuel L, Titus, Alfred Martin, D. Randolph Martin, 
Wn. Menzies, Charles H. Glover, and Gershon Cohen, being 
severally sworn, say, each for himself, that, to the best of his 
knowledge, information and belief, no member of the Common 
Council has now, or has ever had, any interest, direct or in- 
direct, in the grant to these deponents of the right or privilege 
of constructing a railway in Broadway ; nor has any of them 


ever received, been promised, or given to expect, any money, 
property, or reward of any kind, for his vote, countenance, or d 
influence in favor of the said grant. 103 j 

Jacos Suarp, Joun ANDERSON, 

Freeman Carpet, J. R. Fuanacan, 

W. B. Reynotps, S. V. Baarey, / 

James GAuNT, Peren B, SWEENEY, 

I. Newton Squire, Cuartes B. Wuire, 

Wn. A. Mean, J. W. Fosuay, 

Davin Woops, Ronenrr E. Rivne, 

J. L. O’Sutrivan, Tos. Lapp, 

Wm. M. Puotus, ConckLIn Sarr, 

Jonatuan Roz, Samu. L. Titus, 

Joun W. Hawkes, Atrrep Martin, 

Jas. W. Fautkner, D. Ranporpn Martin, 

Henny Dunors, Wintuam Menzies, 

Joun J. Houuisrer, Cuaries H. Grover, 

Preston SueLpon, Gersnon ConEn. 


Sworn before me, this 10th, 11th, and 12th 
days of January, A. D. 1853, 
Synvester Lay, 
Commissioner of Deeds. 
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SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


City and County of New-York : 


Jacob Sharp and John L. O'Sullivan, both of the City of 

104 New-York, being severally duly sworn, say: That the said 
Jacob Sharp is the President, and the said John L. O’Sullivan 

is the Vice-President, of the Broadway Railway Association ; 

an association formed, pursuant to the resolution of the Com- 
mon Council, authorizing the construction of a railway in 
Broadway; and that they have had cognizance generally of 

the proceedings to obtain permission of the said Common 


Council to construct the said railway, and to organize said 
association. 


That, in the opinion of these deponents, the construction of 
said railway, according to the terms of the said resolution, 
105 will not only not be a nuisance, but will be a great public 
benefit, both to the persons living and doing business on 
Broadway, and to the citizens generally ; and that the follow- 

ing are some of the reasons for such opinion : 


Broadway is now so crowded with vehicles, particularly at 
certain hours of the day, as to lead to excessive confusion and 
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danger, and frequently to great detention, and injury to person 
and property. The annexed tables exhibit the facts therein 
set forth, according to observations which these deponents 
caused to be carefully and faithfully made, at two different 
periods, namely, August and October of last year. From 106 
these facts, it is evident that the passenger travel on Broad- 
way urgently needs the provision of some improved means of 
conveyance, which shall move it in a reduced number of 
vehicles, and with a less occupation of the street. ‘The com- 
plement of an omnibus is usually twelve passengers. The 
grant in question authorizes the construction of cars comfort- 
ably adequate in dimensions to the conveyance of eighty 
passengers; and these deponents are informed and believe, 
that the same can be moved by a single pair of horses, and 
will leave generally on each side space within which two 107 
carriages can move abreast; besides, that the rails will afford 
no impediment to the free movement of vehicles across and 
upon the middle portion of the street. ‘The maximum number 
of down passengers now conveyed in any hour, according to 
the statistics observed, and already referred to, being 2,016, 
and the maximum number of up passengers 2,808, (for which 
are used, in the former case, 270 omnibuses, and, in the latter 
case, 271 omnibuses, per hour,) the number of cars, of eighty- 
passenger capacity, which would move the same, would be, 108 
in the one instance, 26; and in the other instance, 35. Cars 
of sixty-passenger capacity being employed, these respective 
numbers, suflicient for the maximum hours of the travel, would 
be 34 and 47. And if it is assumed that a number of cars be 
employed equalling only one-third of the number of omnibuses 
now required for the aforesaid amount of travel, namely, 90 
cars per hour, the number of passengers which they would 
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be adequate to convey in the hour would be, instead of 2,016 


109 or 2,808, as follows, namely: 5,400 (with cars of 60-passenger 


capacity), or 7,200 (with cars of 80-passenger capacity.) 
When this great increase of public accommodation is viewed 
in connection with the great reduction in the number of vehicles 
moving it, and consequently in the amount of occupation of 
the carriage-way, these deponents consider the relief to Broad- 
way, which will be afforded by the intended railway, to be a 
matter of absolute and conclusive demonstration. 


And these deponents further say, that many other reasons 


110 conduce to the conviction entertained by them, that the said 
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railway will be a great public benefit, to the relief of Broad- 
way, to the accommodation of the people, to the improvement 
of business and travel on the said street, and to the general 
good of the city, besides those which have been mentioned 
above; and they refer to the Report of the Select Committee 
of the Board of Aldermen on this subject, made to the Board 
on the 15th November last, document No. 57, for a more 
particular statement thereof; of which a copy is hereto 
annexed. 


fn reference to the other applications for the said grant re- 
ferred to in the complaint in this cause, the deponents say, 
that they do not believe, and have never believed, those ap- 
plications to have been made in good faith, for the purpose of 
building the said railway; but believe them to have been 
mere devices, designed for the purpose of preventing the de- 
fendants from succeeding in obtaining the said grant, and for 
the purpose of getting the said grant into the hands of par- 
tics, whose hostility to the proposed measure in itself had 
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been frequently and strongly avowed, and was still avowed 
as being unchanged at the very time of making said applica- 
tions. ‘Those applications proceeded either altogether from 
the known and public opponents of the measure, or from 
them united with a few other names of applicants on the 
same memorials. ‘The said memorials were two in number, 
addressed to the Board of Aldermen; and five subsequently 
addressed to the Board of Assistants, after the passage of the 
grant in the former Board. Among the most prominent op- 
ponents of the measure, during the progress of the contro- 
versy conducted before the Common Council and the public, 
were Thomas A. Davies, D. Henry Haight, Stephen Storms, 
Philip Burrowes and Alexander T. Stewart ; and (with one 
exception) all the said applications proceeded from some or 
others of those citizens, or from some or others of them in 
connection with éther names as signers. ‘The one exception 
alluded to, was an application from the attorneys, who had 
been already retained by some of the said citizens to oppose, 
and if possible, defeat, the grant solicited by and granted to the 
defendants, and who are the plaintiffs’ attorneys in this cause. 
Throughout the controversy alluded to, the general grounds 
of opposition, and language of the said opponents of the mea- 
sure were, that a railway was impracticable in Broadway ; 
that it was illegal, and that the Corporation had no power to 
grant such permission; that it would be a public nuisance ; 
that it would be abated as such by the courts, or torn up by 
the just indignation of the people; and that it would be de- 
structive to the business, and very injurious to the rents and 
value of property on Broadway, in which those opponents 
were largely interested. They, or some of them, frequently 
declared, that they would spare no expense nor effort to pre- 
7 
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115 vent the consummation of what they thus regarded as an ille- 
gal outrage and abomination. These deponents and their as- 
sociates, therefore, did not believe the counter-offers proceed- 
ing from those same quarters, for the same grant, to be sin- 
cere bona fide offers, such as were entitled to the considera- 
tion of any legislative body ; and they believed, and believe, 
that their real character was manifestly visible on their face. 
And that belief and conviction became the greater certainty, 
from information reaching these deponents, through different 
channels, respecting the acts and declarations of some or 
others of the said combined opponents of the railway pro- 

116 ject. ‘Through such evidences and reliable sources of infor- 
mation, these deponents were informed and believe :— 


That a lot on Broadway had been sold by one of the said 
opponents (Mr. Burrowes) to another gentleman, residing in 
New Jersey, connected with him in business in his office (Mr. 
Harrison,) as deponents were informed and believe, with a 
view to suing out an injunction in the United States Courts, 
against the prosecution of the said grant, the said Courts not 
being bound by the law respecting city railways already de- 
clared by the Supreme Court of this State ; and that counsel 

117 had been consulted, and papers prepared therefor, a consider- 
able time before the passage of the grant in the Board of Al- 
dermen. 


That another (Mr. Davies) had concerted with the leading 
representatives of the omnibus opposition to the said applica- 
tion, that they should both allow counter-offers, and applica- 
tions for the grant to stand before the Common Council, and 
that whichever of the two should get it (namely, whether Mr. 
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Davies, with his associates, Messrs. Haight, Storms, and 
others, or the omnibus proprietors, ) it could then be killed by 
injunction, the understanding being, that the party holding 
the grant would not oppose any effectual defence against the 
same, and that if the former party should get it, on their 
pending offer, they would transfer it to the omnibus proprie- 


tors, with that view. 


And again, that after the report of the Committee of the 
Board of Aldermen (in favor of the measure and of the ap- 
plication of the defendants,) another of the said leading op- 
ponents (Mr. D. Henry Haight) had gone to the chairman of 
said committee (Alderman Sturtevant,) and had complained 
that the said report was unfair, and placed him (Haight) ina 
ridiculous light in this respect, namely, by referring to the 
applications for the grant which /ad proceeded’ from the for- 
mer opponents of the projected railway, and by deducing 


therefrom an argument in favor of the said project, founded 


on the presumed change of mind in, such opponents, in regard 
to the merits of the said project; that the said Haight then 
said to the chairman, words to the following effect; “ You know 
that [don’t want any rail road, and you ought to have known, 
and I have no doubt did know, that the only object of the ap- 


plication was to kill it.” 


And this understanding and conviction, respecting the true 
character and object of the said counter applications, were 
not at all affected by the circumstance, that they were ac- 
companied with tenders of security; because it was manifest, 
that such securities would have no application to contracts or 
engagements, the performance of which was to be arrested 
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by legal injunction. And therefore these deponents and their 
associates continued, notwithstanding these counter offers, to 
urge their own application, as an advantageous and proper 
petition to be granted, for the general benefit of the public 
and the city, and for the relief of Broadway, the applicants 


therefor being sincere in their intention and ability to carry 


into effect the object of the grant in question, and to defend 


_it against all the attacks, by litigation or otherwise, with 


which it was threatened by its enemies. 


And these deponents further say that, in their opinion, the 
said other applications, even if they had been made in good 
faith, and had been carried out, would have been less bur- 
thensome to the grantees in the amount of money to be ex- 
pended, and less beneficial to the citizens, than the one to 
the present grantees; and for these reasons among others. 
None of the other applications excepting one, as it appears 


122 from the Mayor’s veto, proposed to take the grant upon the 


same terms and conditions as the one to the said grantees, 
which terms and conditions these deponents believe to be 
more burthensome than the payment of any bonus offered by 
the other applicants. And as to the one application, which 
offered to take the grant on the same terms and conditions, 
with three cents fare, it was not accompanied by any pur- 
chase, or offer to purchase, out the lines of omnibuses on 
Broadway. Whereas the applicants, with whom these depo- 
nents are connected, had, through their representatives, 


123 made contracts with the owners of six of the principal omni- 


bus lines on Broadway, owning 241 ormnibuses, to buy out 
those lines, for the purpose of withdrawing the said omni- 
buses from Broadway, and with a view to transferring them 
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to transverse lines, at convenient intervals, from river to 
river, to run in communication with the railway ; contracts to 
an amount of nearly half a million of dollars, and leading to 
still greater outlay. Because this course was a measure of 
justice and proper public policy in itself; a necessary condi- 
tion for the successful working of a railway in Broadway at 
all; a great enhancement of the public accommodation, 
which would be afforded by a railway on the line of Broad- 
way ; and leading to great improvement in the taxable values 
of all property on the cross streets and lateral regions of the 
city, which would be traversed and accommodated with 
these useful public facilities ; and because the case of the ap- 
plicants, with whom these deponents were connected, was 
the only one which presented itself before the Common Coun- 
cil with this important and valuable feature; a feature, greatly 
surpassing in importance and value, the offers of bonuses con- 
tained in any of the aforesaid counter offers, even if there had 
not existed the cogent reasons before mentioned, for distrust 
and disbelief of the sincerity of those counter offers. 


JACOB SHARP, 
J. L. OSULLIVAN. 


Sworn before me, this 12th day of 
January, 1853, 
C. B. Wuerter, Com. of Deeds, 4 New street. 
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OMNIBUS STATISTICS OF BROADWAY, 
Observed and Recorded onthe 6th, 7th, 9th and 10th of August, 1852, 
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SUPERIOR COURT. 


Thomas E, Davies and another, 
Us. 


The Mayor, &c. of the City of New-York. 


City and County of New-York. 


Robert Barkley, being sworn, saith, that while the applica- 
tion for the Broadway railway was pending before the 
Common Council, he had frequent interviews with Thomas 
A. Davies and Philip Burrowes, active opponents of the said 
railway, this deponent being then himself also an opponent of 
the same. In some of these interviews, Mr. Burrowes told 
this deponent, that he had sold a lot in Broadway to a person 
residing out of the State, in order that an injunction against 
the railway might be obtained in the United States Cot. 
In previous interviews, during the last summer, he told de- 
ponent, that the papers were ready for an injunction against 
the road, and were then in the hands of counsel ; and that the 


injunction was all prepared. 


And this deponent further saith, that he was cognizant 
generally of the plans and movements of the opponents of the 
road ; that one of the plans was, that one party should apply 
for and get the grant, if possible; and then that the other 
party should kill it by an injunction. That Mr. Davies stated 


138 
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fo poe CEA that it Was the intention of the opponents tO 
Kill the project, by one Party gettine an inj . eainst the 
‘ § an injunction agams 
: other, and then letting the same lie. That when this deponent, 
and his friends interested jy omnibuses, and in opposing the 
railway, were about to apply for the pre in opposition to 
the one made to the present grantees, ie aid Davies offered 
to withdraw the application then pending on the part of him- 
self and others, and let this deponent a his friends obtain 
440 the grant; and stated that then he, the said Davies and his 
associates, would procure an injunction against it. And that, 
in one of the conversations, the said Davies proposed, that if 
this deponent and his associates would pay his counsel one 
thousand dollars down, and a thousand dollars yearly, as long 
as he might keep the road off, until it amounted to a sum not 
excceding five thousand dollars, he would keep the road off 
for a number of years, if he did not defeat it altogether ; and 
he said, that he thought the Common Council might have the 
141 power to lay the rails, but that the running of the cars could 
be stopped; because they were a nuisance, for the reason, 
that they could not turn to the right, and the law required all 
vehicles to turn to the right. 
t ROBERT BARKLEY. 
Sworn before me, this 12th day of 
January, 1853, 


Wm. H. Sparks, Commissioner of Deeds. 
City and County of New-York : 
Daniel D. Conover, being sworn, saith, that he has read 
the foregoing affidavit of Robert Barkley ; that this deponent 


was present at the several interviews therein mentioned ; and 
142 that he knows the statements made in said affidavit to be true. 
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And this deponent further saith, that the said Burrowes also 
told him, that the person to whom the lot on Broadway was 
conveyed, for the purpose of obtaining an injunction, was 
employed in his office, and lived in New Jersey. 


And this deponent further saith, that he was cognizant 
generally of the plans and movements of the opponents of the 
railway ; and that one of the plans agreed upon was, that one 
party of the opponents should apply for and obtain the grant, 
if possible, and that the other party should kill it by an 
injunction. ‘That among the most active opponents of the 
road were, Thomas A. Davies, Philip Burrowes, D. Henry 
Haight, Alexander 'T. Stewart, and Stephen Storms; and 
that on the evening on which the resolution was first reported 
in the Board of Aldermen, the said Storms had a conversation 
with this deponent, in which the said Storms stated, that he 
had come to ask this deponent’s influence to procure for him 
admittance into the Broadway Railway Association, That 
in his application for the grant, he had been made a cat’s paw 
of, or something to that effect, and placed in a false position ; 
and that he could de serviceable to the association, and as a 
man of fortune and leisure, would make a useful president 
of it. ; 

D. D. CONOVER. 


Sworn before me, this 12th day of 
January, 1853, 
Wm. H. Sparks, 
Commissioner of Deeds. 
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City and County of New-York. 


Eze S. Younc, being sworn, saith, that he was present at 
the interview with Thomas A. Davies, mentioned in the fore- 
going affidavit of Robert Barkley, respecting the proposed 
arrangement to keep off the road for five years, and that the 


statements of the affidavit in that respect he knows to be 
true. : 


EBEN 8S. YOUNG. 


Sworn before me, this 12th day of 
January, 1853, 


Wx. H. Sparks, Com. of Deeds. 
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SUPERIOR COURT. 


Thomas E. Davis and another, 
against 
; The Mayor, Aldermen and Commonalty of 
the City of New-York. 


a 


City and County of New-York : 

Oscar W. Srurrevanr, Chairman of the Special Com- 
mittee appointed by the Board of Aldermen on the sixteenth 
day of July, A. D. 1852, on the subject of a Rail Road in 
Broadway, being sworn, doth depose and say : 


¢ That very shortly after the making of the Report on the 
said subject, and before it was acted upon by the Board, Mr. 146 
D. Henry Haight came to this deponent’s office, and com- 
plained that the said report was unfair, in deducing an argu- 
ment in argument in favor of a project of a rail road in Broad- 
way, from the fact, that some of its prominent opponents, in- 
cluding the said Mr, Haight, had come in with applications 
and offers for the grant to be made to themselves. He stated, 
that this placed them in a ridiculous position, and he said: 
* You know that I don’t want any rail road in Broadway, and 
you ought to have known, and I have no doubt you did know, 147 
that the only object of the application was to kill it,” or words 


to that effect. 
OSCAR W. STURTEVANT, 


Sworn to, this 11th day of January, 1852, 
before me, 


S. L. H. Warp, Com. of Deeds. 
8% 
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NEW-YORK SUPERIOR COURT. 


Thomas E. Davis and another, 
against 
The Mayor, Aldermen and Commonalty 
of the City of New-York. 


City and County of New-York, ss. 


Henry B. Dawson, of the said city and county, being sworn, 
deposes : 

I was employed by Jacob Sharp and others, applicants for 
the grant of permission from the Common Council, to lay a 
railway in Broadway ; in pursuance of which application the 
said permission has been granted to them and their associ- 
ates, to superintend and direct, in the months of July, August, 
September and October last, the business of circulating peti- 
tions for signature in favor of said project and application. 
T accordingly employed agents or canvassers for that purpose, 
and received from them, respectively, from time to time, their 
returns of signatures procured to such petitions or memorials. 
In pursuance of the instructions received by me from my em- 
ployers, I gave to all of the said agents strict, and frequently 
repeated instructions, to present such memorials for signature 
only to legal voters, so far as it should be in their power to 
distinguish the same, with the sole exception of authorizing 


the taking the names of females, who should be the tenants 


or occupants at the head of stores or houses on the line of 
Broadway, to receive none but bona fide names of petitioners, 
and to employ nothing but fair and truthful representations in 
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applying for signatures, and to append in all cases the resi- 
dence to each name. In order to- prevent the existence of 
any motive on the part of the said agents to multiply names 
on such memorials untruly, their compensation was not made 
proportional to the number of names procured by them, but 
it was fixed per diem, according to their time occupied. Re- 
spectable persons were selected for the said employment, and 
from their assurances, from time to time given to me, and 
from the opportunity for observation afforded by my position, 
as directing and supervising the said business, I have no 
doubt, that these instructions were faithfully and systemati- 
cally executed, with as small a number of occasional possible 
deviations therefrom, as is consistent with such an operation, 
on so large a scale. The said canvassers in general reported 
to me, as the result of their several observations, a growing 
progress of opinion found by them to take place in favor of 
the projected railway, many changes of opinion taking place 
in its favor, and yery few, if any, against it. And to the best 
of my recollection and belief, the number of signatures thus 
procured to petitions in support of said application, before I 
was directed to desist from procuring more, was about thirty- 
one thousand eight hundred and fifty-seven ; that the number 
of such signers on the line of Broadway, being chiefly occu- 
pants or tenants, doing business on said street, was about six- 
teen hundred and seventy-nine; that in the lower part of 
Broadway, below Fulton street, a large majority of such oc- 
cupants, doing business, petitioned in favor of the railway ; 
and a majority on the whole line of the street, to the best of 


my knowledge and belief. 


HENRY B. DAWSON, 


Sworn before me, this 13th day of Jan. 1853, 
Wa. H. Sparks, Com. of Deeds. 
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SUPERIOR COURT. 


Thomas E. Davis and another, 
against 

The Mayor, Aldermen and Commonalty of | 

the City of New-York. ) 


City and County of New-York : 


Epwin Suiru, of the said city, being sworn, saith, that he 
is by profession a civil engineer, and has been much engaged 
in the laying of railways in the city of New-York, and that 
he, as engineer, has superintended the construction of the 
Sixth and Eighth Avenue rail roads, and the re-laying of the 


Harlem rail road from the City Hall, Park, to Twenty-seventh 
street. 


Tf all the materials were procured and ready, the railway 
in Broadway, from the Battery to Union Square, could, by 
proper disposition of the force, be laid in two months from 
the time of first breaking the pavement ; and this can be ac- 
complished without serious interruption of the travel, as the 
space to be taken up need not exceed fifteen feet, and there 
will be room left on each side generally sufficient for car- 
riages to pass each other. The Russ pavement on each side 
of the fifteen feet opening, need not be disturbed, and the 
space taken up can be restored inas good condition as before. 


This deponent measured the carriage-way of Broadway at 
all the intersecting streets on the tenth day of January instant, 
and found the width at Morris street to be forty four feet nine 
inches; at No.39 Broadway, forty feet six inches; at [xchange 
Place, thirty-seven feet; at Rector street, thirty-four feet four 
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inches, this being the narowest point found. At Wall street, 

the width was thirty-five feet nine inches; at Pine street, 
thirty-eight feet; from Thames to John street, thirty-nine feet 

six inches; from Fulton to Warren street, forty-three feet ; 
from Warren to Reade street, forty-two feet ; from Duane to 156 
Anthony street, forty-one feet ; from Leonard to Canal street, 
forty-two feet; from Canal to Bleecker street, forty-five feet ; 
from Bleecker street to Waverly Place, forty-two feet; from 
Waverly Place to Tenth street, forty-four feet, and from Tenth 

to Fourteenth street, forty-two feet. 


Under the provisions of the resolution of the Common 
Council, giving the privilege of constructing the railway to 
Jacob Sharp and others, the cars can be so constructed as to 
carry forty passengers inside and forty on the top, without 
risk or inconvenience, which cars can be drawn by two horses. 157 


The rail laid in accordance with the provisions of the said 
resolution, being even with the pavement, and having a 
groove not exceeding an inch in width, will, in my opinion, 
offer no impediment or inconvenience to any ordinary vehi- 
cle, passing on Broadway, there being no wheels used on 
common light carriages less than an inch wide, and most of 
them being an inch and a quarter wide, except light racing 
wagons and sulkeys. 

In the judgment of this deponent, having regard to the 
number of passengers seeking conveyance on Broadway, and 
the number of vehicles now crowding there, the substitution 158 
of cars under this resolution for omnibuses, will be a certain 
relief to Broadway and benefit to the public. 

EDWIN SMITH. 
Sworn, January 13, 1853, before me, 
W. H. Srocpir1, Com. of Deeds. 


66 


To tue Law Commirresr or rue Boarp or ALDERMEN. 


Gentlemen,—In reply to your request for a copy of that 
part of my treatise, now owned by the Corporation, which 
relates to the estate and rights of that body in the streets of 

168 the city, I beg to observe, that it is impossible to furnish it a¢ 
large by the time requested. It comprises extracts from deeds, 
charters, statutes, and numerous documents, occupying some 
fifty pages. I send, however, an abstract of those documents, 

t and a copy of the propositions and cdnclusions arrived at, in 
: the words used in the work. 


The history of the acquisition of aright in the streets by 
the municipal authority, and the modes of opening them, may 
be divided into four periods: The first, from the settlement of 
the city to the surrender to the English, in 1664. The second, 

164 from that time to the charter of 1686, and the Colonial Act of 
October, 1691. The third embraces the subsequent time 
down to the great scheme of the statute of 1807, laying out 
the island in avenues and streets; and the fourth, from that 
time to the present, 


— 


(1.) The sources of information, during the first period, 
which have been resorted to, and are stated at length in the 
work, are the following : 


1st. The ground briefs and transports of the Dutch govern- 
ment; a list of which is to be found in the 2d volume of Dr. 
’ : . 
165 O’Callaghan’s History, with whose aid they have been ex- 
amined. 
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2d. The confirmatory patents issued by Nichols and other 
English governors, after the surrender, which usually recite 
the ground briefs. These I have examined in the office of 
the Secretary of State, at Albany, and made copious abstracts 
of them. 


3d. The records of the Clerk’s office in New-York. 


4th. A list of the inhabitants, and the streets in which they 
resided, made in 1665, for the purpose of laying an assess- 
ment, as a substitute for billeting the English troops. 


5th. A similar list, made in 1677. The first division of the 
city into wards, made in 1683, shows authentically several of 
the streets, as then laid out. 


6th. The records, in the office of the Clerk of the Common 
Council, of the Director-General and his council, and of the 
Burgomasters and Schepens, during the period in question. 


Among these, is an ordinance of the 25th July, 1647, and 
another of the 15th January, 1655, showing the power exer- 
cised over the streets. Another act of great moment isa 
petition by the Burgomasters and Schepens, of the 20th De- 
cember, 1657, followed by an apostle of the Director-General 
and Council, dated the 26th January, 1658, declaring, that 
they had granted and conveyed to the Burgomasters the um- 
conceded lots within the city walls, 


The most material of these documents, however, is an act 
of the Lord Director-General and Lord Councillors of New 
9* 


166 
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Netherlands, of the 25th January, 1656 ; part of which I copy 
at length : 


“ Having this day resumed the survey of the streets of the 
168 city, as they heretofore, zn the assembly of the Director- 
General and Council of New Netherlands, were designed in 
the map or plan, and laid out and set off into streets and 
palisades, according to the same, the Director-General and 
Council confirmed for ever the survey aforesaid, without 
changing the same. ‘Therefore, the advancement of the same 
was referred to the Burgomasters of the city. They were 
directed to affix a notice, and determine atime at which all 
and every who may be abridged or injured by the aforesaid 
survey, shall inform the Burgomasters of the extent of their 


169 damage, and to agree, for the advantage of the city, on the 
lowest price.”* 


Several ordinances and acts of the Burgomasters and 
Schepens are then detailed under date of the 7th of October, 
1656, and 3d of May, 1657, the 20th December, 1657, and 
others, showing how the important ordinance of 1656 was 
executed. Applications were made for a settlement of dama- 
ges occasioned by the survey, Among these was one to his 
Worship, Anthony Alvord, who was a Burgomaster, and re- 
ceived three hundred guilders for a part of his garden. 

170 As a matter of fact, I deduce from a careful collation of the 
materials referred to, that the streets, as they existed in 1664, 


* Unfortunately, this important map cannot be found. Dr. O'Callaghan in- 
forms me, he has searched for it in vain; and Mr. Valentine has never seen it. 
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whether laid out before the survey of 1656, or laid out or 
remodelled at the survey, are substantially the same as they 
appear on the map of 1695, (see Valentine’s Manual, 1852.) 

A marked exception is Niew street, which does not appear to 
have been made in 1665, and was so in 1681; and is made a 
boundary point in the division of the wards in 1683. I am 171 
speaking now solely of streets to the south of Wall street. 


Again, I have been unable to find, prior to 1647, any evi- 
dence of any street below Wall street, being laid out through 
ground previously granted; and I think it may be justly in- 
ferred that the principal streets at least, were occupied and 
defined by public authority or usage, without the soil ever 
having been included in any grant. The Beaver gralt, (Broad 
street) for example, was naturally formed by pursuing the line 
of the creek which set up it; artificially securing its banks, 
and building on either side. ‘The Prince’s graft, (Beaver 


street) was similarly situated for some extent; and De Heere 
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straat, (Broadway,) naturally followed that ridee of ground 
which, up to Wall street, and, indeed much further, left a 
space for a street, and room on each side for buildings, before 
it dipt to the westward and eastward towards the rivers. It 
is certain, that from the earliest record the space before the | 
fort was kept open, and used a public market place. This is 


now the Bowling Green, 


The sixth article of the conditions, granted by the city of 178 
Amsterdam, in 1657, and an act of the Director-General and 
Council of the fifteenth January, 1658, are also referred to. 
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“The treatise then proceeds : 


From the facts and documents thus detailed, I think that 
the following propositions are deducible : 


1. That the streets below Wall street, which were laid out 
under the Dutch Government, before the surrender of 1664, 
were either laid out through land belonging to the public 
authority before 1656; or being before trodden and used as 
174 public paths, were recognized in the survey of 1656; or were 
laid out after a grant of land to individuals, taking part of the 
land granted, as to some extent was done in 1656. The 
great probability is, that the streets were laid out generally 
through land still remaining in the government. 


2. That the survey of 1656 recognized some streets as pre- 
viously existing ; and wherever it made an alteration in such, 
or laid out any new ones, it proceeded from the principle of 
making adequate compensation to the owners for any damage 


_ 
~ 
a 


sustained. ‘This was done in the legal method of arbitration 
then known. 


3. The recognized principle of making compensation found 
in this public act of 1656, entitles us to conclude that if, in 
laying out any streets before that time, land had been taken 
included in a previous grant, that land had been paid for, 


4, And in any event, and as to all streets laid out under the 
Dutch rule, the ownership of the street was entirely in the 
public authority. It is needless to inquire whether this author- 
ity was the city of Amsterdam, the West India Company, or 
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the municipal government of New Amsterdam. There was 176 


no estate or right of reverter, or otherwise, left in the adjoin- 
ing owners, even where their land had been taken originally. 


By the civil law, generally adopted as the law of Holland, 
the highways, vive publice, belong to the sovereign power, 
as part of the royal ties or public rights. They belong to it 
absolutely. There is no right in the adjacent owners for a 
restoration, upon closing or otherwise. (@) 


Frederician Code, vol. 1, p. 401, 402. 
The case of Renthorp vs. Bourgh. 
3 Martin’s Louisiana Rep. 97; Digest, 43, 8, 2, 21, 


The Dutch brought with them the laws of Holland. They 
looked steadfastly to these as their guides. All through their 
records are striking exhibitions of the admiration and respect 
with which they regarded the laws, and nhodelled their own 
institutions upon the rules and “the precious customs of 


fatherland.” 


Tn the next place, I submit, that the surrender, in August, 
1664, operated to vest this public right or royalty in the Duke 
of York, under his grant from crown, of March, 1664. ‘There 


was no right existing in any individual owner. It was, there- 


177 


fore, transferred to the public power, somewhere represented, 178 


Every such interest and dominion passed to the conqueror. 


(a) Sec. 3d, Kent's Com. p. 432, ed. 
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This would have been the King of England; but that he had 
conferred the right upon the Duke of York. 


When, then, Dongan, the governor of the Duke, in the ex- 
ercise of all the authority which the Duke or the King could 
have exercised, granted and transferred, by the charter of 
1686, all the streets in the city of New-York to the Mayor, 
Aldermen and Commonalty, there was an absolute invest- 

179 ment in that body of the whole estate, in fee, in the soil, and 
the whole control and dominion of the streets. ‘This estate 
and control vested in the Corporation, so far as concerned all 
streets opened under the authority or sway of the Dutch, pre- 
cisely as it had vested in the Dutch government.(a) But.sup- 
pose there were a plausible objection to the position, that this 
right passed to the duke, and from him to the Corporation, 
through Dongan’s charter, then the charter of Montgomerie 
confirmed the grant, (§ 37.) Suppose, again, that this char- 
ter, by any possibility, was inoperative, then the fundamental 

180 act of October, 1732, removes every difficulty. As repeatedly 
observed in this work, that statute is the irreversible founda- 
tion of the rights of the city. It is a charter given by the 
whole power of the government, equal to an act of Parlia- 
ment; and recognizes, renews, and more than this, enacts, 
that the powers enumerated in all the prior charters shall 


yest in the Corporation; and were it possible that any doubt 


(a) If there were any doubt whether the duke acquired this right under his 
patent of March, 1664, or a reasonable ground for supposing that he lost it upon 
the reconquest by the Dutch in 1673, the question would be settled by the 


z ope- 
tation of the new patent granted to the duke on the 29th June, 1674.—See 
Sinith, vol. i, p. 32 and note. 
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could still exist on the point, the act of the seventeenth of 
April, 1793, vesting all the title of the people of the State to 


lands before left for streets, would dispel it. 181 


IJ. The materials connected with the second period, viz. 
that from 1604 to 1658 and 1691, are less precise than those 
before. ‘Those collected relate to the streets not appearing 


to have been opened before 1664, and appearing to have been 
in use subsequently. In this enquiry, the map of 1695 has 
been much depended upon, as showing such other streets, 


and these were almost entirely without the wall. 


Memorials and traces of Queene street, (Pine,) Smith street, 


(Ceder,) Crowne street, Maiden Lane, Nassau street, and 


182 
Broadway, are stated. 


As to the latter, the following are some of the documents 
referred to: 


1, Adjoining the land-gate was a strip of ground known as 
the Governor’s Garden, which was specially excepted out of 
the grant to the Corporation in the Dongan charter of 1686. 
It afterwards known as the Queen’s Garden, and was granted 
by Queen Ann to Trinity Church in 1705, 


It is described as 
“fronting the Broadway on the east.” 


2. Next to this piece of ground was a tract of land, known 


in the charter of Dongan as the new burial place without the 183 
gate, and is shown on the map of 1695, 


10 


74. 


The charter to Trinity Church of 1697, recites a petition 
of that church for a grant of a piece of ground without the 
North Gate, in or near to a street called the Broadway—in 
breadth on the east side as the said street rangeth, northward 
310 feet to the land of Thomas Lloyd. 


In 1703, the Corporation of New-York granted this strip to 
184 Trinity Church by the same description. The Corporation 
got it from Dongan by his charter. 


3. The next strip to the northward was the land of Thomas 
Lloyd. He acquired title from William Dyse, by deed of the 
23d of April, 1686. It runs “southerly along the highway, 
as the fence now stands, to the church-yard or burial-place, 
468 fect.” 


The intermediate ground granted to ‘Thomas Day, brings 
the location up to the southern boundary of the King’s Farm, 
The title to that came to Trinity Church under Queen Ann, 

185 in 1705, and her patent bounded the tract on Broadway, the 
Common and the Swamp. 


Other documents are collected, showing the source of title 
to various parcels from Wall street to the Maiden lane, on 
the east side, with some exceptions, 


The treatise then proceeds : 


“Thave not been able to ascertain with precision under what 
authority or in what formal manner the new streets during this 
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period were opened or altered. The power of govérnment re- 
sided in the Governor and Council, possibly with the partici- 
pation of the Court of Assizes, as we find that body aiding in 
forming and promulgating the amendments to the Duke of 
York’s laws. In 1683, the first Assembly was convened, 


These conclusions, however, it appears to me may be sus- 
tained: Ist, Such streets were laid out over land not before 
granted, in continuation of former streets the space being oc- 
cupied and by usage taken for streets ; 2d, Or they were laid 
out by the public authority through granted land ; 3d, Or laid 
out and continued through land still in the royal government; 
or, 4th, Through land granted by the Dutch to the Corpora- 
tion of New-York, in 1658, or before, as vacant and uncon- 
ceded land. 


If the streets were laid out by express act, or recognition of 
used paths over unconceded lands, then, grants bounded upon 
such streets by the English governors did not carry any right 
to the street, upon the admitted principle of law, that grants 
by the sovereign power are to be construed against the grantee, 
in reverse of the general rule. The terms used must carry 
the possession distinctly into the street. 


If such street were opened, through previously conceded 
lands, then the warrantable presumption is, from all preceding 
acts, from the provision in the act of October, 1691, and other 
circumstances, that the system of compensation for damages 
arising from the occupancy of any ground, then prevailed. 
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If such streets run through land vacant and unconceded in 
1658, and then vested in the Corporation of New-York, the 
right to any part of the street did not remain in the Corpora- 
tion, and could not and did not pass from them by their sub- 
sequent grants, bounded on such streets. 


1. For the reason that when the public has taken lands, and 
made compensation, and a corporate or other body has ac- 
189 quired the legal title, there is no remaining interest, by re- 
verter or otherwise, in adjoining owners. This important point 

is hereafter fully examined, and sought to be established. 


2. Because the Corporation of New-York, in applying for 
and accepting the charter of 1686, and claiming title to the 
streets by virtue thereof, recognized that such title was in the 
sovereign power, and not in themselves. 


3. Because their grants may reasonably be treated as with- 
in the rule before adverted to as to the construction of grants 
by the public authority ;—and 


190 4. Because, as to the streets, their estate, though in fee, is 
subject to a trust ; and a trustee’s deed shall not be construed 
to cover any more than it definitely and expressly conveys. 


IL. To illustrate the subject during the third period, from 
1686 and 1691 to 1806, [have transcribed the clause in the 
charter of 1686, granting the streets then laid out in fee for 
the use of the inhabitants; the most important act of October 


Ist, 1691; the five acts of the Legislature in relation to par, 


77 


ticular streets; and various transactions and ordinances of the 191 


Corporation. The series of statutes, colonial or otherwise, 
as to public highways, and how or where they affected any 
part of the Island of New-York, are also noticed. 


Among the statutes was one in 1784 for appointing Com- 
missioners to re-order the streets upon which houses had stood, 
destroyed by the fire of 1776. Under this, Greenwich and 
Washington streets were laid out. An act of 1793 relating 
to the lower part of John street, Golden Hill street, is also 
referred to. This was rendered necessary because portions of 
houses were required which the Corporation in the act of 1691 
were forbidden to take. 


The same statute, 17th March, 1798, contains the import- 
ant clause by which the right and title of the State to all 
lands theretofore left for streets in the city of New-York, is 
vested in the Corporation. 


An act of April 3d, 1803, directing that no streets should be 
laid out in the city without the consent of the Common Coun- 
cil, and that they may shut up such as ave not opened with 
their consent, is also noticed.—(3 Webster, 232, § 10.) 


Acts of the Corporation under the statute of 1691 are also 
cited, and the treatise proceeds: 


“Tt merits observation, that this important act of Ist Octo- 
ber, 1691, remained the law of the State until 1784, By a 
statute of April 16, 1784, it was superseded; but the first and 
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second sections of that act are almost precisely the same as 
194 the first and second of the act of 1691. In fact it governed 
the colony and the State till the great change in the system, 


consequent upon the law of April 3, 1807, laying out streets 
and avenues. 


By this law of 1691, the system of compensation for damages 
through the means of a jury was adopted, and the land con- 
demned was to be taken by the Corporation, and converted to 
the purposes of public streets. 


It is a principle of the law, where streets and highways have 
been long used, and the time and mode of opening them is not 
settled, that they are to be considered as opened under the 


195 public Jaw in force at the earliest date up to which they are 
traced. (2) 


The streets of New-Y ork were then opened during the pe- 
riod in question, in one of the following modes: 


1. Under the acts of 1691, or 1784, expressly pursuing their 
provisions. 


9, By adoption of streets laid out by owners through their 


3 grounds, and accepting ¢ 


an Srants and cessions of the same.” 


(a2 John. Rep. 424. 2 Southard, 482. 10 Picker. 449. 


+ These are to be Hoa in the office of the Comptroller, and many of the 
a quoted in the Treatise a 
a 
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8. Under covenants between the Corporation and the 


grantees of water lots within the four hundred feet under 
water, granted by Montgomery. 


4, Under special acts of the Legislature, in particular cases. 


5. And where zt cannot be shown that a street originated in 196 
one or the other of these methods, the implication of law is 
that it was laid out under the statutes referred to. 


It results then, that all the streets, I believe, without excep- 
tion, opened during this period, through or affecting private 
grounds, were opened under statutes or cessions which recog- 


nized the principle of compensation for any ground taken, or 
damage sustained.* 


The effect and operation of all, was to vest the fee of the 
soil in the Corporation ; and the implication is that full remu- 
neration was given when the land was taken, and the notion 197 


was an abatement being made upon the ground of a possible 
reverter to owners, is visionary. 


Now, in my humble opinion, it has never yet been decided 
in our state, that where the fee of a street, taken for public 
use, upon an award of compensation, actually made, or open 
to the owners, has been, either by statute or private grant, 
yested in the Corporation, in terms, or by necessary implica- 
tion, the original owner has any residue of interest, or any es- 198 


* Those under the covenants, in the water grants, are of a very special char- 
acter, and will be separately considered hereafter, 


80 


tate or right coming to him upon the closing of such street. 
Lapprehend that the law is otherwise ; and aware of the ap- 
parent weight of authorities against me, and the great 1m- 
portance of the subject, I shall minutely examine the cases.” 


I proceed in the treatise with an argument which I need 
Not transcribe, even if it were entitled to any weight. 


IV. Inced not, I presume, for your present purposes, trans- 
scribe any thing relating to the fourth period, viz. since 1807 
199 and the fundamental act of 1813. It is sufficient to observe 
here, that I dwell much upon the fact, that the clause vesting 
the fee of all streets opened under its provisions, in the corpo- 
ration, was a recognition and continuation of a great principle 
and rule, which sprung up in the earliest dawn of our munici- 
pal government, and has prevailed ever since. And I con- 
sequently believe, that the fee in trust, of the whole of every 
public street on the Island now in use, is vested in the Cor- 
poration, or undoubtedly a fee, qualified only by the possibility 
200 of reverter. That right of property, and that entire dominion 
over the streets carries with it powers and obligations of 
great moment. Jt isa trust for the use and benefit of the 
inhabitants ; and here we have one limitation of the authority. 
But in acting in its legislative capacity, and in executing this 
trust, it is apparent that it must and does possess great 
powers. And the subject has of late years recived great at- 


tention judicially and otherwise in connection with the system 
of street rail roads.” 


Your obedient servant, 


Morray Horrman. 
January 11, 1853. 
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New-York, January 18th, 1853. 


Gentlemen—In compliance with your further request, I 201 


transmit a copy of the other portion of the work upon the 
subject. 


M. Horrman. 


The following considerations appear to me to sustain the 
right of the Corporation to permit the use of the streets for 
rail roads. The views in the foregoing Treatise may be first 
usefully re-stated. The power and interest of the Corporation 


¢ . 
in the streets must necessarily be of one or other of these 
classes :— 


I.—The legal estate in fee fully vested in that body for the 
use and service of the inhabitants, with no limitation of the ab- 
solute property and dominion but what results from that trust. 


IL—A qualified estate in fee which would be divested upon 
the street being closed, the land then going to the adjoining 
owners, but the title being otherwise perfect and absolute, ex- 
cept as affected by the trust before mentioned. 


It1—A naked power and right of control over the streets. 
A power in trust for the use and service of the inhabitants, 


and consisting with the continuance of the actual fee in the 
adjoining owners. 


1. In considering the question under the first view, it may 
be useful to re-state dhe conclusions arrived at in the preceding 
pages, as tothe cases in which a fee vests in the Corporation. 
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It is considered to be a proposition entirely free from doubt, 
that every street opened in the city under the Dutch G es 
ment, and prior to the surrender in 1664, passed in fe to t ‘ 
English Government as a royalty; and passed to the Corpora- 
tion of New-York, in fee, by the grant in the charter of Don- 
gan, confirmed by that of Montgomery, reconfirmed by the 

204 great act of October, 1732; andif anything more was needed 
finally sanctioned by the Statute of the 17th March, 1793. 


2. It is also clear that, as the streets opened between 1664 
and 1686, if they ran through land then remaining in the 
Sovereign Power, the grant in the Charter of that year vested 
the fee in the Corporation. No grant to individuals bounding 
on the street made in the interim would prevent this result; 
because, among other reasons, of the rule which construes the 
grants of the State strictly against the grantee. 

205 3. As to streets run within that period through vacant and 
unpatented land, the whole belonged to the Corporation, under 
the grant of the Director General and Council of 1658, ratified 
in the Articles of Capitulation in 1664. In such cases, either 
the fee continued in the Corporation or passed to the Govern- 
ment, and from the Government to the City, by the Dongan 
Charter. In either case, no after grant of the Corporation 
bounded on the street, passed any title therein to the grantee, 
for the reasons before stated. (a) 

206 4. As to streets opened through lands before granted to in- 
dividuals, it was submitted that no case of the kind could be 
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(a) They are copied post. 
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found, unless it were New street, as to which my researches 
have been fruitless to ascertain when and how it was laid out, 
except that it was probably not open in 1677, and was in 
1683, 


The presumption as to this and any other such street is, 
that it was opened upon a principle of compensation or cession. 
And the fact is clear that the English Government did as- 
sume to own the streets, and did profess to transfer them in 
fee to the Corporation. With such a ground of claim and 
occupancy, and use of such streets for more than one hundred 
and sixty years, it is reasonable to conclude that the fee is in 
the Corporation, at least till the contrary is plainly made out. 


5. Then as to the important period between 1691 and 1807, 
or the statute of 1813, the results arrived at were as follows : 


Other streets were acquired and opened for public use in 
one of these modes—1. Under the statute of 1691, As to this, 
it was observed, that the restrictions in that act forbidding houses, 
or any inclosed or fenced land to be taken, would prevent the 
statute being often resorted to, and that when resorted to, by its 
fair construction or title in fee passed under it, to land con- 
demned and paid for after verdict or judgment, or undoubt- 
edly, a qualified fee passed, admitting a right of reverter. 
2. Such streets were laid out in some few cases under par- 
ticular acts of the Legislature; such as that of 1784, under 
which Greenwich and Washington streets were opened; that 
of 1793, enlarging Golden Hill street ; the act of April 6th, 
1792, as to Roosevelt and Frankfort streets, and the act of 
April 6th, 1795, as to Bancher street and Beaver Lane, In 
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considering these statutes, it has been supposed that the 
actual fee did pass under them, or indisputably a fee only 
qualified by being defeasable upon closure. 3. Again, streets 
were opened during this period by acts of the Corporation 
over its own land, such as all the streets from high water, 
210 within the line of the 400 feet grant. First street was so laid 
out in 1739, and Second and Third streets on the North 
River; Water, Front, and South street, in part, on the East 
River. As to these, the proposition is supposed to be clear, 
that no right to the street passed by any subsequent grant, to 
individuals. (a) A grave question might arise in the few cases 
of a grant of the whole strip, and a covenant to make a street 
in apart of it. 4. Again, some streets were run through 
ground of the Corporation, held by it under the successive 
211 grants of 1658, 1686 and 1730, of all vacant, unpatented and 
unappropriated land in the city. And it is supposed that a large 


part of the streets opened within the period spoken of, were 
80 laid out. 


In this case, it was argued that the grantees of the Corpo- 
ration bounded on a street, even if the words employed would 
in other cases have carried the grantee to the centre of the 
Street, (b) cannot so operate. The reasons, as before stated, 

212 are these: That it may be reasonably contended that such @ 
grant is within the rule applicable to grants by the State, and 
nothing shall pass by intendment unless it be absolutely in- 
evitable. But, neat—The Corporation held the title to the 


ot 


(a) See part next subdivision. 


A e See the cases of Herring, and others, in the Superior Court—2 Sanf. S. 
. Rep. 
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streets as Trustees. They were for the public use. A deed 
by a Trustee of what he holds as private property, can by 
no means pass what he holds as Trustee. It is true, there is 
one sense in which the Corporation holds all its land as Trus- 
tees, that is, the use and proceeds are for the public ; but the 


trust is not definite, as in the present case. ‘The power of 213 


alienation in one instance is unrestricted ; in the other, the 
use of the street for the special purposes cannot be changed, 
and the right of aliening cannot be acquired under the para- 
mount authority. In other words, the grant of the street in 
express terms, would probably be void; much less can intend- 
ment be permitted to pass it. 


Another and very extensive class of streets found within 
this period, were those opened by private proprietors through 
their own grounds. A number of these were ceded to the 
Corporation; and some were in whole or part adopted and 
opened under the provisions of the statute of 1813, 


Thus in May, 1733, Courtlandt street was ceded to be and 
remain a public street or highway, in like mamer as the other 
streets of the city now are or lawfully ought to be. 


In 1749, 'Thames-street ; in September, 1761, a number of 
streets were ceded by Trinity Church. 


In 1763, several to the northward of Fresh Water. And in 
1797, the cession was made of Hudson and other streets. 


Now, in these and numerous other instances, the cessions 
are, I believe, invariably made in terms which convey a fee, 
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but in very many, upon such provisions as the following: “to 
have and to hold, &c. for public uses for ever, in the same 
manner as the other streets of the said city are used, to be 
-kept open for the use of the citizens for ever.” 


It cannot be questioned, that this provision was necessarily 
subservient to the right of the legislative power at any rate, if 
not of the Corporation, to discontinue the use of the street 

216 when public good required. But the fee was in terms con- 
veyed. 


Lastly. As to all streets opened after the act of 1807, and 
under the laws adopted to carry out that system, the statute 
(when the report is confirmed) vests the fee in the Corpora- 
tion of the land taken. In trust, nevertheless, that the same 
be appropriated and kept open for a public street, &c. in like 
manner, as the public streets are and of right ought to be. 


I conclude that these propositions are made out. That as 
to a large number of the streets of the city, it is plainly 

217 proved that the absolute unconditional fee is vested in the 
Corporation. That as to another large number, it is certain, 
that if an absolute fee does not vest, a limited or qualified one 
does so, restricted only by the possibility of a reverter upon 
a discontinuance. And that, so strong and prevailing is the 
historical and other evidence upon this point, that the assump- 
tion is warrantable, that the tenure of every street in the city 
is the same, viz. an absolute or qualified fee; and that the 
contrary must be specially shown in any given case. 
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In the view then either of an absolute or limited fee in 218 


trust, what rules are applicable to the case? 


Either that the contemplated act of the trustce is prohibited 
by the letter, or just construction of the instrument creating 
the trust ; or that the public use and benefit, instead of being 
served, will be essentially injured by the act. 


It is impossible to say, that upon any construction of the 
instrument, out of which this trust arises, there is any prehibi- 
tion even implied against laying a rail road through a street. 
Whether that is or is not beneficial, is a question of fact, 


which nothing in the documents tends to solve. 


Then, is the trust violated by this particular employment of 
the streets? What degree of injury is necessary to justify 
such a conclusion? What extent of detriment to some or 


-many would be insuflicient ? 


Probably this question depends so much upon the cireum- 
stances of each case, that only some general and fixed rules 
can be brought to bear upon it. I apprehend, that it does not 
depend upon a question of detriment to some or to many; but 
whether the mass of inhabitants and travellers are more bene- 
fited than injured? And I conceive that the only safe rule 
upon the subject, is to apply the doctrine and cases respecting 
nuisances to it. ; 


On this head, the cases referred to in another part of this 
treatise, upon the subject of purprestures and abating nui- 
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sances in navigable streams, are very important. (See appen- 
dix, No. 54.) 


See Hale De Portubus ; Attorney General vs. Johnstone, 2 
Wilson; Exch. Rep. 95; 2 Starkie N. P.510; Rex. vs. Rus- 
sell, 6 Bar. and Cress, 56; the King vs. Ward, and Adol. & 

220 Wllis, 392; Atty. Gen. vs. Richards, 2 Anstr. 605; 18 Vesey, 
218. See also Atty. Gen. ys. E. Counties, &c. R. R. cases, 
823; the Queen ys. Scott, 3 R. R. cases, 190. 


I1J.—But the question is lastly to be considered upon the 
supposition that they possess only a power in trust over the 
streets. That power subsists at the present day as it was 
conferred in the charter of Dongan. It could only be taken 
away, if at all, by Legislative authority; and it has, on the 
other hand, received continued Legislative sanction. It is 

221 this—‘The Mayor, Aldermen and Commonalty, and their 
successors for ever, shall have full power, license, and autho- 
rity to establish, appoint, order, and direct the establishing, 
making, laying out, ordering, amending, and repairing of all 
streets, lanes, alleys, highways, &c. in the city of New-York 
and Manhattan Island, necessary, useful, and convenient for 
the inhabitants, and all passengers and travellers there.” 


Tn conjunction with this, let another principle be considered. 

In every imaginable case of the use of a highway or street for 
public purposes, in whatever mode the land is so appropriated, 

222 some estate, or right, or title vests in the public power. If 
the Corporation of New-York acquired this title or interest in 

no other manner, it did so under the Act of April 17th, 1793. 
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If, then, we regard the right which did pass to the public 
power, in its lowest form, as a mere easement, yet that ease- 
ment was a power, or involved a power, of managing and 
using the street, so as to subserve the purposes of convenient 
and safe travelling. ; 


I consider, then, that a power to license the use of the 
streets by public carts, by hackney coaches, and by rail road 
cars, is an incident to the power of ordering and controlling 
the streets. It is within the principle of an inferential power, 
reasonably or necessarily resulting from an authority granted. 


The power granted is to order and regulate or preserve the 
streets, with the entire right of possession, if nothing more. 
[ camnot conceive of anything more plainly involved in that 
power and possession than the directing the vehicles to be 
used, and the mode of travelling, in the manner they may 
deem expedient. 


MURRAY HOFFMAN. 
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SUPERIOR COURT. 


Thomas E. Davis and another, 
against 
The Mayor, Aldermen and Commonalty 1, 
of the City of New-York. 


State of New-York, County of New-York, ss.: 


Murray Horruan, of the City of New-York, being sworn, 


' saith, that for a period.of more than two years past, he has 


been engaged for a considerable portion of the time in ex- 
amining into the rights and interests of the Corporation of 
New-York, in real estate and property generally, and as to 
their estate and power in relation to the streets of the city. 
That the materials collected by him have been stated, and 
his conclusions upon the same, set forth in a treatise lately 
prepared by him, and transferred to the. Corporation ; and 
that the foregoing is a cofrect abstract, and in part a transcript 
from such treatise. And further, that, according to his best 
information and belief, the facts therein stated are true. 


MURRAY HOFFMAN. 


Sworn before me, the 11th January, 1853, 
A. G. Hanwoon, 
Commissioner of Deeds, 


SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
- the City of New-York. 


City and County of New-York. 


Joun Anprrson, being sworn, saith, that he was one of the 
original applicants for the Broadway Railway, and is one of 226 
6 the present associates. 


In the Board of Aldermen, the matter was referred to a 
Special Committee ; before whom a public discussion took 
place, which lasted nearly a month; and, in the course of the 
discussion, the following opinions of the counsel to the Cor- 
poration, of the President of the Croton Aqueduct Depart- 
a ment, of the late Street Commissioner, and of a former 
Comptroller of the city, were produced before the committee, 
on the part of the remonstrants against the grant. 


JOHN ANDERSON. 


Sworn before me, this Mth day of _ 227 
January, 1853, 


W. H. Sparks, 
Commissioner of Deeds. 


Orinion of Henry E. Davies, Esq. Counsel to the Corpora- 
tion, and others, in reference to the powers of the Corporation, 
in establishing City Rail Roads. 


New-York, March 3d, 1851. 


Assistant Alderman Tuos. J. Barr: 4 ' 


Dear Sir,—In answer to the questions submitted to me in 
your note of the 27th ult. I have the honor to state: 


That the first question propounded has been, in my judg- 

ment, most fully and satisfactorily answered aflirmatively, in 
the decision of the Supreme Court of this district, in the case 4 
228 of Drake and others, y. The Hudson River Rail Road Com- 
pany. (See Doc. No. 10 of Board of Aldermen, January 28, 
1850.) In that case, the question was fully discussed by 
eminent counsel, and thoroughly examined by the court, 
whose decision was accompanied by a learned and elaborate 
opinion. ; 
The reasons of the Court upon this point are deemed to be 
perfectly conclusive, and the question may be considered as 

set at rest. 


The Court say, (see p- 218o0f said document, ) ‘rail roads are 

of recent introduction, but their great and acknowledged ad- 

929 vantages over all other modes of travel and land carriage, have 
gained for them a popularity which has brought them into ex- 
tensive use, and is constantly yet further extending their adop- 
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tion. ‘The actual existence of them in other cities, and the 
example of the Harlem rail road in our own city, which has 
been in successful operation for several years under our own 
eyes, conclusively show that the use of them in the streets of 
a city, if properly guarded and regulated, is perfectly compati- 
ble with the trusts of public streets, and the simultaneous use 
of those streets by other carriages and vehicles, and for all the 
purposes to which public streets are dedicated.” 


In reference to the second question, I do not find that any 
authority has been vested in the Corporation to establish and 
maintain rail roads; andthe decision of the Court of Appeals 
in the case of Halstead vs. The Mayor, &c. of New-York, (3 
Comstock’s Reports, page 430,) settles the question, that mu- 


230 


nicipal corporations can exercise no power or contract any 


obligations not authorized by law. 


To satisfactorily answer your third question, it will be neces- 
sary to briefly inquire into the nature and extent of the prop- 
erty in the public streets vested in the Corporation of this city, 
under its general powers, and how far it is consistent with 
such power to exact a bonus or general compensation for the 
grant of the privilege to use such streets in a particular man- 
ner, and if upon such examination the-authority is not found 
to justify such exaction, whether under the special statutes of 
the Legislature relating to the use of the streets by public 
yehicles, rail cars may be classed so as to be subject to their 


provisions. 


It should be observed at the outset, ¢hat where it was at- 
tempted or designed in any of the charters of the city to grant 
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any right or privilege for the private benefit or emolument of 
the Corporation of the city, the language employed for that 
purpose has been as clear, explicit, and unmistakable in its 
character, as that adopted in the usual conveyances of real 
estate from one individual to another. 


By the Charter of 1730, “the rents, issues, profits, fees and 
other advantages arising and accruing from the ferries then 
estublished, and to be thereafter established around New-York 
island, were granted to the Mayor, Aldermen and Common- 
alty of the City of New-York, and their successors for ever, to 
have, take, hold, and enjoy the same to their own use, with- 
out being accountable for the same, or any part thereof.” By 
similar grant, the Corporation hold the public markets, the 
wharves, piers, and slips of the city, and other important 
rights and privileges affecting the public interests; and they 
are vested in the city as free from legislative or other inter- 
ference, as the fee of land in a private owner, as was fully es- 


234 tablished in the recent attempt on the part of the Legislature 


v 


to wrest from the city its vested rights in relation to the fer- 
ries in the East River. 


Now, the language used in the Charter in relation to the pub- 
lic streets is of a very different character; it is, that ‘the 
Common Council shall haye the power to establish, direct, lay 
out, alter, repair and amend streets, lanes, alleys, highways, 
Water-courses and bridges, throughout the city and island of 
Manhattan, in such a mamer asthe said Common Council for 
the time being, or a major part of them, shall think or judge 


to be necessary and convenient for all the inhabitants and 
travellers there.” 
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Without occupying any space with reasoning to show that 
this grant to establish, &c. the public streets, for the conve- 
nience and necessities of the inhabitants and travellers of the 
city, conferred upon the Corporation no private property, or 
right to derive revenue therefrom, it will be sufficient to quote 
the language of Chancellor Kent upon this subject. In his 
treatise upon the powers of the Corporation, he says, “This 
is a grant of a public nature, without any private interest, or 
property, or revenue, conmected with it.” (City Charter and 
Kent’s notes, new ed. page 236.) 


The act of 1813, reducing the several laws relating par- 
ticularly to the City of New-York into one act, provides that 
the land taken for the opening of streets, avenues, and squares, 
laid out by the Commissioners for laying out the city into 
streets and avenues, and all the lands required and taken for 
forming and opening streets, avenues, squares, and places in 
the parts of the city laid out, by the said Commissioners into 
streets, avenues, and squares, should when taken for any parts 
of the said purposes, be vested in “the Mayor, Aldermen and 
Commonalty of the said city, who should become seized of 
the same in fee, in trust for the uses and purposes of public 
streets, avenues, and squares.” (Sec. 278, of the act of April 
9, 1813, relating to the City of New-York.) 


‘Thus it will be seen from these two authorities, and they 
constitute the source from which all the general powers of 
the Corporation in relation to the streets of the city flow, that 
the grant is for the benefit and advantage of the public; and 
that the Corporation are mere trustees for the purpose of 
securing the free use and enjoyment thereof for the purposes 
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of public travel. (See Drake and others vs. The Hudson 
River Rail Road Co. before cited.) 


Adopting the views and construction of Chancellor Kent, it 
therefore appears, that the Corporation cannot by virtue of its 
original grant by charter, use the streets for its private inter- 
ests, or as its property, or as a source of revenue, and the act 
of 1813, pursuing the same policy, and vesting the fee of the 

239 lands in the public streets in the Corporation, only in trust for 
the uses and purposes of public streets, that no private owner- 
ship has been vested in the Corporation, and that no revenue 

* or profit can be derived under its provisions. 


By the 272d section of the Act of 1813, and the Act of 
February 21st, 1824, chap. 50, the Mayor of the city is au- 
thorized to license the owners of hackney coaches and car- 
riages for hire, under the direction of the Common Council, 

240 and who are to pay an annual sum for the samme. Here it may 
be observed, that the action of the Legislature giving the 
Common Council power to license public vehicles, is an im- 
portant legislative exposition of the powers of the Corporation 
in respect to the streets. If the Common Council possessed 

the right to do as they pleased in regard to the streets, and to 
demand a bonus or compensation for privileges connected 
therewith, would it not have been altogether idle and unneces- 
sary to invest them, by a special act of the Legislature, with 
power to exact charges for license ? 


The obvious and necessary inference of this legislative ac- 

241 tion is, that power was wanting ; and if these acts are stricken 

from the Statute book, the Corporation could not tax any 
coach or carriage for the use of the public streets. 
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It might also be observed in this connection that the charges 
for license, permitted by the acts cited, do not appear to be 
granted as sources of revenue, but simply as a remuneration 
for the damage or injury, occasioned by the special use of the 
streets by public vehicles. No charge is authorized in refer- 
ence to private carriages, but the power is limited to those 
vehicles, that are constantly being driven upon and over the 
pavements. The charge is analogous to that demanded and 
received by the Corporation, for permits to build vaults under 
the streets. It was found, that when the pavement was taken 
up for such purpose, it was so unskilfully and carelessly re- 
placed, as to require an expenditure on the part of the city to 
put it in its former condition ; and to indemnify the city against 
such expense, the owner is required in all cases, on obtaining 
a permit to build a vault, to pay a stipulated sum to the street 
commissioner, as indemnity for the expenses found to be con- 
sequent upon the exercise of the privilege granted. 


The section of the act of 1813, and the provisions of the act 
of 1824, referred to, contain all the authority enlarging the 
powers of the Corporation in respect to the use of the streets, 


and the compensation which may be required, that I am able 
to find. 


It will be necessary, therefore, that rail cars should come 
within the intent and meaning of these acts to justify any 
charge, for the privilege of running them upon and through 
the public streets. 


The laws last cited were passed before omnibuses were in- 
troduced ; and when these new vehicles were brought into use, 
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the question arose, as 10 whether the provisions of such acts 
were applicable to them. 


Chancellor Kent, in considering this question, (City Charter, 
and Kent’s Notes, new ed. page 288,) held, that they were un- 
doubtedly carriages for hire, within the meaning of the law, 
and were subject to the charges authorized to be imposed up- 
on each public carriage, by way oflicense. Now, are not rail e 
cars equally “ carriages for hire,” with omnibuses ? Tappre- 

245 hend they are. Of course, neither the construction, mode of 
. propulsion, nor name of the vehicle, can make any difference 
in reference to the principle—they both traverse the public 
streets, for the use of the public; and those who travel in them, 
are required to pay for the privilege. But this question seems 
to be fully settled by the Supreme Court, in the case of Drake j 
and others, before cited. (See page 206, Doc. No. 10, of Board 
of Aldermen, 1850.) The Court say, “a leading use and 
street is, for travellers and others to pass 


purpose of a public : : 
246 and re-pass on and over the same, with horses, carriages and 
other vehicles, and on foot. All parties must concur in that 
definition, as applicable to the right of way over the public 


streets of the city. And does not the rail road, with its cars ‘ 


propelled by the application of 
equally within the definition as the cart, carriage, or omnibus, 
2 And the Court hold, that there is no dif- 
yeen rail cars and other public car- 


steam, or by animal power, come 


drawn by animals 
ference in principle betv 2 
riages traversing our streets. 


I believe, answered ull the questions pro- 
estowed upon their consideration 
nation as their importance de- 


I have thus, 
247 pounded by you; J have bes! 
such investigation and exam 
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manded at my hands; and in the results at which I have 
arrived, have simply followed the conclusions of express ad- 
judications of our Courts, and the views of Chancellor Kent, 
in defining the powers of the Corporation of this city. 


To recapitulate—my answers are: 


“Tirsv.—That the Corporation possess full power to 
grant the privilege of establishing rail roads through the 
streets and avenues of the city. 


“Seconp.—That the Corporation cannot legally engage 
in the enterprise of building and conducting a rail road, with- 
out an express grant from the Legislature therefor; and thatto 246 
use the public monies for such purposes, without further Leg- 


islative authority, would be in violation of law ;—and 


“'Tiirp.—That the Corporation camot exact any bonus 
or general compensation, for the grant of the privilege of 
laying a rail road upon or through the streets of the city, but 
acharge upon each car, for the license to run, may be im- 
posed, under the provisions of the acts of 1813 and 1824, 
above cited.” 

Yours, &c., 
(Signed,) 
HENRY E. DAVIES. 
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Selections from letters of Nicholas Dean, Esq. President 
of the Croton Aqueduct Department; John T. Dodge, 
Esq. Street Commissioner ; and John Ewen, Esq. former 
Street Commissioner, in favor of City rail roads. 


New-York, March 7th, 1850. 
Gentlemen: 
The pressing details of official duty, leave me little time 
for reflection upon any subject not connected with those du- 
ties, and still less for putting them on paper ; but, having for 


_ years past had my attention directed to the subject of rail 


roads in the streets of the city, I avail myself of the invitation 


your letter affords, to put the results to which I have arrived 
before you. 


250 The form of our island is such, that the city can grow in 


rary 


but one direction, and as the population is, by its expansion, 
removed farther from the centre of business, means of trans- 
portation to and from that. centre, become yearly more and 
more important, and the inadequacy of the omnibus system 
to effect the object, is exhibited in a most convincing manner. 
The great thoroughfares are now crowded with them to a dan- 
gerous extent, and yet at morning and evening, especially 
during storms, it is only those at the two extremes of the 
line who can hope to get a place in one; leaving the inter- 
mediate residents wholly unaccommodated. Nor is it pos- 
sible, owing to the small number that canbe seated in each— 
only twelye—to put enough of them on the leading streets, 
especially in Broadway, to do the ‘required service, without 
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excluding every other vehicle from it. But for the relief 
given to Broadway, about Union Square, and in that vicinity, 
by the cars of the Harlem road, the truth of the last propo- 

sition would have long since become apparent. Rail road cars 
can be made to accommodate comfortably from forty to fifty 
persons—need not occupy for a double track, more than 
twelve feet of the street—and are in all particulars so much 
more desirable a means of transit than an omnibus, that 
many of our business men in Wall street, and below it, have 
for years past walked to and from the cars at the Park, in 
preference to taking an omnibus, though it passed the doors 
of their residence and place of business both. 


For these and various other reasons, (some of which are 
hereinafter stated,) I have long believed, and do now believe, 
that the great interests of the city, and the convenience of its 
inhabitants, alike require the substitution of said cars for 
omnibuses in some of our leading avenues. How many of 
them should be constructed, the mode of construction, and 
the locality of cach, are matters of legislation, calling for 


careful consideration. 


I have strong doubts whether the cars should be permitted 
to pass below Chambers street; it would be no hardship to 
walk from thence to Wall street; and ifit were, its tendency 
would be beneficial, in gradually drawing business from the 
extreme point of the island upwards, and near the termini of 


these rails. 


Every step taken for the last quarter of a century by our 
city government, has, unfortunately, led directly to crowd and 
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circumscribe business within a very limited and insufficient 
area, in the First Ward. Millions have been expended in 
opening streets there, and in extending piers and building 
bulkheads, to get a depth of water sufficient to accommodate 
our mercantile marine ; ferries have been increased and are 
increasing,—while lines of omnibuses have been established 
to communicate with these ferries,—not to serve the wants of 
our own citizens, but to furnish the means of ingress, (and 
what is worse,) of egress to thousands who do not hesitate to 
avail themselves of the great commercial advantages of our 
city, to acquire fortunes ; but who are very willing to escape 
the burthen of taxation, imposed to create the very facilities 


they are enjoying, as well as to maintain our municipal gov- 
ernment. 


In this way, has Brooklyn, within the period last mentioned, 
grown from an inconsiderable village, to be the second city of 
the State; and in this way it is, that Williamsburgh, and 
Jersey City, and Hoboken, and Newark, and Staten Island, 
and many other places hope to grow. ‘The whole are but 
suburbs of this metropolis; at least one-half of the wealth 
and population of each, rightfully belong to it ; to whose nu- 
merical strength and aggregate capital, both ought in fairness 
to contribute, and not, as now, like fungi and excrescences, 
prey upon it. 


To arrest this ruinous tendency, prompt and decisive legis. 
Jation is required of our Common Council; and in my opinion 
no way will be found so ready and effectual, as the construc. 
tion of rai] roads on a few of our leading avenues 


‘eS These 
would bring into immediate occupancy, our own vac 


ant lots 
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upon the Island, by furnishing a more certain and pleasant 257 


mode of reaching them than has heretofore existed; would 
add to our taxable capital, and also go far to abate the desire 
hitherto manifested to find a residence by crossing a ferry. 


The advantage of the contemplated lines of rail road, may 
be summed up as follows: 


The same number of vehicles would convey four times as 
many passengers as omnibuses. 


As a mode of conveyance, they are not only pleasanter, 
but quicker, and therefore more economical. 


Confined to a fixed track, they are easily avoided ; and 


therefore less dangerous. 


Passing upon an iron rail, the wheels do not affect the pave- 
ment, and the spaces between the rails, on which the horses 
travel, being kept in order by the parties owning them, the 
Treasury would be saved an expenditure of many thousands 
annually, m the item of paying. 


The admitted nuisance of increasing the number of omni- 
buses would be avoided. 


Our own Island would be rapidly filled up with dwellings; 
and wealth and population, not as heretofore abstracted from 
us, but retained and fixed here. 
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And lastly, above all and beyond all, the wants of the peo- 
ple and the extent of the city, require these rail roads; and to 
these, all minor considerations should yield. 


I regret that my leisure has permitted me to say so little 
upon a subject involving so many and such important con- 
siderations. If, however, it should be the means of inducing 
thought and inquiry on the part of others having more time, 
and greater ability to devote to it, this letter would have pro- 
duced good results. 

Respectfully, gentlemen, 
Your friend and servant, 


NICHOLAS DEAN. 


Messrs. Suerman & PETTIGREW. 


New-York, March 27th, 1850. 
Messrs. Surrman & Perricrew: 


Gentlemen,—I am in the reccipt of your note, calling my 
attention to your plan ofa rail track for Broadway, and ask- 
ing my opinion of it, in view of the obstructing or facilitating 
the general use of the street for travel. This, I believe, is 
the substance of your queries. 

From an examination of your plan for the rail, I think no 
objection can be made to it, on the score of interference with 
the general travel. The groove being but three-quarters of an 
inch in width at the surface, and diminishing from that, would 
permit of vehicles running upon it, or crossing the track at 
any angle, without any injury. An important point to be 


) 


105 


considered, under the head of obstructions, is, whether carts 
engaged in depositing or removing merchandise from the 
business portions of the street, can do so without being hin- 
dered by the passage of cars. 


The carriage-way of Broadway, from curb to curb, is about 
forty feet in width; and your double track with the cars upon 
it will occupy, during their passage, thirteen feet, as laid 
down upon your plan; this will leave between the curb-stones 
and cars a distance of thirteen and a half feet; a cart backed 
against the curb-stone will require about thirteen feet, leaving 262 
ample room for the passing of your cars without interference 
with persons engaged in the delivery of merchandise. With 
regard to the general travel, while the rail track may be rode 
upon or crossed in any direction, without injury to private 
vehicles, 1am of opmion that the effect of the track will be 
to throw open the travel uniformly to the right and left; thus 
rather promoting than interfering with the facilities of move- 
ment ; the serious stoppages and delays now encountered in 
passing through the lower part of Broadway, would thus be 
avoided. I am of opinion that the sidewalks of Broadway, be- 268 
low the Park, and in the exclusively business portions of the 
street, are unusually wide, and might be reduced at least five 
fect upon each side, with advantage to the public interests ; 


and the space thus gained thrown into the carriage-way, 
where it would be of more service. 


Accompanied with the Russ pe zement, which you propose 
to lay in conjunction with your track, your plan presents 
strong inducements for its adoption. . 

Yours, &c. 


JOHN T. DODGE. 
14 
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New-Yorx, March 27th, 1850. 


Messrs. Suerman & PETTIGREW : 


Gentlemen,—I am in the receipt of your communication of 
the 18th instant, requesting my opinion on several points, in 
regard to laying down a rail road track in Broadway, and its 
effect upon the interests of the street. 


My views have ever been favorable to extending rail road 
tracks through the streets of our city, and where requisite for 
the conveyance of passengers and freight ; believing the same 
to be conducive to the interests of the city, and the streets 
through which they should be laid.. But, from the extensive 
travel in Broadway, I have regarded that street as an excep- 
tion, and have been of opinion that it was not desirable or 
proper to lay a track through it; but that it should be left 
entirely free, for the accommodation of the various classes of 
carriages which now frequent it. My objection is not to cars 
passing through the street, but to the impediments necessarily 
presented by a rail road track to the wheels of carriages, when 
crossing obliquely, in a street so constantly thronged with 
numerous vehicles, passing at various rates of speed, and 
requiring to frequently turn out, to avoid collision. 


If the inconvenience referred to, can be entirely obviated by 
an improved method of track, then, so far from being objec- 
tionable, the track would, in my opinion, be highly desirable ; 
not only in affording better accommodation to passengers than 
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is now received from the omnibuses, but, by supplying their 
places, make more room and greater safety for other vehicles. 


The plan of track which you have submitted, and which is 
proposed to be laid down, consisting of an iron plate, with a 
groove three-quarters of an inch wide in the centre, for the 
admission of the flange, to be set into Russ pavement, even 
with its surface, would, in my judgment, prove no obstacle to 
the free passage of vehicles in any direction. 


Jn regard to the practicability of this plan, I am not so en- 
tirely satisfied. The general space allowed for the flange ap- 
pears to me to be rather narrow, and might subject the action 
of the car wheels to much friction. This effect, however, 
would, no doubt, be greatly reduced by the employment of 
light cars, as proposed, carrying but about twenty-four pas- 
sengers, and passing at moderate speed. The plan might be 
easily and satisfactorily tested by laying it down in a single 
block. 


{am of opinion, that if the plan of track proposed be entirely 
practicable, its presence would prove a great benefit to the 
street, as well as to the community at large. 


Respectfully, 
Your obedient servant, 
JOHN EWEN. 
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DOCUMENT, No. 57. 


BOARD OF ALDERMEN, 


NOVEMBER 19, 1852. 


The following Majority Report and resolution on the Broad- 
way rail road, was, as thus amended, adopted ; and two 
thousand copies directed to be printed, together with the 
Minority report on the same subject. 


D. T. VALENTINE, Clerk. 


969 The Special Committee, to whom was referred the peti- 
tions of Jacob Sharp, William Menzies, John Anderson, Free- 
man Campbell, D. R. Martin, and others, for the privilege 
of laying down and working a rail road in Broad way, and also 
numerous petitions and remonstrances in favor of and against 
the said project, respectfully 


REPORT: 


That your Committee has purposely delayed making any 
report on the very important matter submitted to it, until 
time had been given for the full and free discussion of the 
270 question by all parties who chose to enter upon it. The de- 
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bate, through the press, has been mainly conducted by two 
able advocates of its opposite sides, which has been closely 
watched and followed by your Committee, in common with 
many of their fellow-citizens interested in the question, with 
a view to ascertain the merits and demerits of the project re- 
ferred to. They have also held ten public sittings, devoted to 
the purpose of affording to all parties, either in person or by 
counsel, the amplest opportunity of being heard on the subject, 
to the end that all the arguments that such an agitation would 
be likely to elicit, on both sides, might be considered; of these 
sitings, one and a half were occupied by the supporters of 
the application—the rest of the time was used by its opponents. 


All presenting themselves, were fully heard. 


The result, upon the minds of the Commitee, has been a 
decided conviction in favor of the projected improyment in the 
system of passenger travel on our great central thoroughfare. 


They are satisfied that a rail road is indispensible, alike for 
the relief of Broadway; for the conveyance of the vast and 
fast increasing passenger travel, and for the accommodation 
of the other classes of vehicles, which resort, or which want 
to resort, to that noble street,—justly the pride and delight of 
our city. 


Indeed, it may fairly be said, that before this protracted dis- 
cussion reached its close, all the principal parties to it, which 
have appeared before the Committee, the representatives of 
the omnibus interest, as well as those of the Broadway pro- 
perty interest, have at last’ met on the same ground with the 
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273 applicants, in bearing @ substantial testimony in favor of arail- 
way in Broadway, by themselves becoming applicants for that 
which they, at the outset, so vehemently resisted. Tt is true, 
that in the case of those appearing as representatives of pro- 
perty owners, these offers were still accompanied with ex- 
pressions insisting upon the opinion, that the rail road was 
going to be very prejudicial to the value of property on Broad- 
way; and the pivilege of being the parties to lay it, was asked 
as a means of obtaining indemnification through the profits 
which they calculated to realize from the rail road. But such 

274 lingering, nominal adhesion, to an opinion and committal so 
strongly put forth at the outset, as to make it not easy to 
abandon them afterward, does not seem entitled to much 
weight against the practical proof of real change of mind on 
the merits of the project in itself, which is clearly afforded by 
such offers to undertake it themselves—presuming, as the 
Committe, of course, feel bound here to do, those offers to 
have been sincere, and not a mere indirect mode of killing 
the project with hostile kindness. Such remuneration, and in- 

275 deed any degree of safety in an undertaking requiring so large 
an outlay of capital, could only arise from a successful work- 
ing of the road ; from its yielding satisfaction to the public, so 
as to be safe against its being, at a later day, abated as a nui- 
sance, or removed by order of the Common Council ; and from 
its commodious conveyance of a larger amount of travel than 
is moved on Broadway in the present mode. If these effects 
should result from the change, there could be no injury 1o the 
business and property on Broadway ; on the contrary, improve- 

276 ment must be its effect. The offer to build the proposed road, 


plainly therefore refutes the chief objection advanced by the 
same parties against the project. 
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This virtual concurrence finally reached by all the parties 
to a protracted controversy of this description, so far as regards 
the basis or subject-matter of the controversy, would seem to 
yield sufficient testimony in favor of the project of a Broad- 
way rail road in itself, to spare the Committee any need of 
reporting the reasons which have produced that same result on 
their minds, which those reasons would seem to have produced 
on the minds of those who were its very opponents at the 
oufset of the discussion. Such concurrence necessarily goes 
far to cancel the weight and influence of all the anterior oppo- 
sition to the rail road improvement, both from the same par- 
ties, from those represented by them, and those whose signa- 
tures to remonstrances may have been procured by them, in 
support of their own former prejudices and objections. Indeed, 
it may be said to convert all such virtually abandoned oppo- 
sition into so much the stronger testimony to the convenience 
and conclusive merits of the opposite side of the question. 
Still, the Committee believe that it will be most satisfactory 
to the Board and the public for them to mention some of the 
reasons in favor of the project, and answers by which the ob- 
jections heretofore made against it have been met and re- 
moyed. 


The late experience of the City Avenue Rail roads has es- 
tablished one important point in the question, namely: that a 
very large number of passengers may be conveyed in a single 
car, without producing the effect of so retarding the moye- 
ment, from the frequency of the way stoppages, as to create 
inconvenient delay, in getting from one end of the route to the 
other. On the Eighth avenue route, from Chambers street, to 
Fifty-second street, a distance of four miles; the regular time 
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allowed for, and well kept by the cars, is thirty-five minutes; - 
on Sundays, when the number of passengers conveyed one way 


rises sometimes over a hundred, the time made rises to about 
forty minutes. 


The New-York Express, of the 5th instant, bears the fol- 
lowing testimony on this subject : 


“Bighth Avenue Rail Road—The success which has attend- 
ed this enterprise, has been almost without a parallel. The 
cars are crowded every day, and all day ; and run with such 
punctuality and speed as enhances their convenience much, 
and makes them really a public accomodation. They make 
the trip from Fifty-first street to Chambers street in thirty 
minutes; less, in most cases, than half the time the omnibuses 
take to go over the same ground. 


This is much better than that of any omnibus route. In 
winter, too, we know that very great numbers are moved on 
mammoth sleighs, with a progress, (in spite of the frequency 
of stoppages to take up or discharge passengers,) certainly 
not inferior to omnibus rates of travel. One of these sleighs 
is stated to have, on one occasion, carried two hundred and 
eighty passengers. This difference proceeds from the double 
cause ; first, the loss of time occasioned in omnibuses by pay- 
ment of fare to the driver on getting out; secondly, the ad- 
vantage afforded by the cars, in enabling most persons, all but 
the aged, the invalid, or females, to get on or off without the 
necessity of entirely stopping the headway ; this being always 
a matter of choice to the passenger, who can have the car 


stopped entirely if he pleases, but who very commonly pre- 
fers not to do so. 
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It is well known that a pair of horses can move a greatly 
multiplied number of passengers on iron rails, in comparison 
with what they can do on even the smoothest pavement. 
Scientific authorities state the proportions at eight to one. 
Five to one, is the proportion approximately stated, in refer- 
ence to the Russ pavement, by a highly respectable authority, 
extensively experienced in city engineering, as founded on 
observation of rail and pavement traction; and this opinion 
must fairly commend itself to the common understanding of 
all who would compare the number of passengers conveyed 
in omnibuses, (whether in our city or in the European capitals, 
whose principal streets are, for the most part, paved through- 
out with smooth granite blocks,) with the numbers which are 
moved with case on the city rail roads, 


These two considerations, namely the feasibility of moving 
at least five or six times as many passengers with the single 
pair of horses, and the feasibility of doing so in a single ve- 
hicle with dispatch, at least equal to, and indeed better than 
that practised by omnibuses, point directly to a rail road, as the 
proper remedy for that obstructed condition of Broadway, 
which has now reached an excess recognized by all as a state 
of things imperatively demanding relief and reform, In num- 
ber, the omnibuses on Broadway have been ascertained by 
observation, (attested by respectable affidavits,) to constitute 
two-fifths of all the vehicles, (handcarts inclusive,) moving on 
the street. Their great size and weight must therefore cer- 
tainly make chargeable to them full three-fifths of the occu- 
pation of the carriage-way. ‘The average number per hour 
passing the Museum, has been duly proved to the Committee, 
to be about four hundred and eighty, or four hundred and 

15 


282 


283 


234 


114 


ninety, of these very large, wide, and heavy vehicles. The 
passenger travel being now so great, and increasing so fast, 

285 while the width of the street is fixed, the inference is ob- 
vious and inevitable, that if, in lieu of these merely twelve pas- 
senger vehicles, we should adopt sixty-passenger vehicles, 
that is to say, rail-cars, (the latter no wider than the former,) 
a vast relief must be at once afforded ; then one-fifth the num- 
ber of vehicles on Broadway become adequate to move the 
same amount of passenger travel, and the relief to the over- 
loaded carriage-way is both manifest and immense. 


Broadway is now too narrow to bear any longer the om- 

nibus mode of moving its passenger travel. The growth of 

286 the city, of the population, and of the travel, has mani- 

festly brought with it the necessity of a more economical ap- 

plication of the available room and power; and if five or 

six times the number of passengers now carried can be moved 

by the same pair of horses, and in a vehicle of no greater 

width, it is a plain matter ef the simplest common sense, if 

not of absolute necessity, to welcome gladly the mechanical 
improvement which makes it practicable. 


This large disproportion in the capacity of omnibuses and 

287 rail-cars, in reference to the number of passengers each can 
convey, points also, plainly, to the ability of the latter to 
move a much larger number, that is to say, to yield a much 
larger amount of accommodation to the public than can be 
done by the former; while at the same time, very great re- 

lief could still be obtained in reference to the number of 
vehicles employed. Overcrowded with omnibuses, as Broad- 
Way is, the means of conveyance are still quite insufficient, at 
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the hours of the heavy travel, as well as in stormy weather ; 
at which periods it is only at the early part, or else at the 
latter part, of the omnibus routes, that seats can be had in 
those vehicles at all. There exists, therefore, urgent need, 
Ist. Of relief to the carriage-way, by reducing the number of 
passenger-vehicles ; and 2d, of tncreased accommodation to the 
travel, by furnishing the means of moving a larger number of 
passengers in the said reduced number of vehicles. This con- 
clusion seems to be beyond all possible question; and it is but 
another mode of saying that Broadway must be relieved, and 
the travel musi be accommodated, with a rail road system sub- 
stituted for the omnibus system. 


An objection would here naturally suggest itself to. many 
minds, at a first glance at the subject, which did at first pre- 
sent itself to those of the Committee, with great apparent 
force; and which, at the carlier stages of the discussion, was 
strongly urged, though it seems to have been tacitly aban- 
doned at its later stages, namely, a doubt whether the pas- 
senger travel on Broadway could be conveyed on a single line 
of movement, each way, (as on a double rail road track,) 
without requiring so many vehicles, following one after the 
other, as to make a continuous wall of them, difficult and 
hazardous to cross. An examination into the facts of the 
travel on Broadway, will remove every such apprehension or 
doubt. ‘The facts on this subject have been laid before the 
Committee, with such evidence in support of the observations 
made, and such proof derived from internal evidence, and 
from the correspondence of the numbers stated with the 
known numbers of omnibuses, that we feel entitled to refer to 
them with confidence, 
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Canal street isa point which may fairly be taken, as the one 
at which the number of passengers of the Broadway travel, 
either way, is at its maximum, at the respective hours of the 
heavy movement, up or down. At that point, the omnibuses, 
at those respective periods, have not yet begun to discharge 
more passengers than they pick up, so that they are about at 
their fullest there ; an opinion, which common sense observa- 
tion would of itself arrive at, and to which the numerical ob- 


_ Servations made, and well attested, have been found to cor- 
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respond. About two thousand passengers, at the heaviest 
hour of the travel, is found to be the number passing that point, 
in one direction; or to be more precise, one thousand nine 
hundred and fourteen down, at the heaviest morning hour 
and two thousand and fifty wp, at‘the heaviest evening hour. 
At the same hours, respectively, the travel in the opposite 
direction is very small, being in the former case, four hundred 
and eighteen wp, and in the latter case, six hundred and sixty- 
five down. Assuming sixty-passenger cars, the number of 
cars sufficient for these number of passengers, in order to be 
equal to the omnibus service, would be as follows: For the 
heaviest morning hour, thirty-two down, and seven up ; total, 
thirty-nine ; and for the heaviest evening hour, thirty-four up, 
and eleven down ; total, forty-five. Sixty cars may be placed 
on a track per hour, at the rate of. movement found satisfac- 
tory on the existing city avenue roads, say ten minutes to the 
mile, and each car will have a space of a tenth of a mile of its 
track, free from the pressure of either its successor or its pre- 
decessor. Even double that degree of proximity could pro- 
bably be allowed, with care and good management, and with 
a certain method in the stoppages, (as for instance, at a fixed 
point in each block,) so as to admit even double that number 
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of cars, for the single hour or two to which the heavy travel 
is limited ; but if it is taken at only sixty cars per hour, with 
a tenth of a mile space on the track to each, (the cars being 
constructed to seat sixty passengers, ) then, instead of the pre- 
sent number, of about two thousand at the heaviest hour, the 
number moved would be about thirty-six hundred. And in- 
deed, with the usual accommodation of willing standing pas- 
sengers on the platforms, (without being allowed still to annoy 
the seated passengers,) the number which could thus be moved 
per hour, either way, would not be less than forty-five hun- 
dred. It is thus plain, that more than double the present om- 
nibus accommodation to the passenger travel, could readily be 
afforded by properly constructed cars, without giving them 
a greater frequency of succession on the single track, either 
way, than what would allow to each car a clear space of a 
tenth of a mile, of which its own length, horses and all, would 
occupy about thirty-seven or thirty-cight feet. If the travel 
should ever come to need it, even twice that number, or more 
than quadruple ¢ie present travel, up and down Broadway, 
could be thus accommodated, without multiplying the cars to 
an impracticable frequency of succession. But before that 
time, other routes will probably be opened. 


A provision should be made .for keeping a certain propor- 
tion of the cars on such a road at some depot at or near the 
lower end of the route. In this mode, not only would there 
be provision for increase of accommodation, in case of storms 
arising in the course of the day, but also the present necessity 
would be saved, requiring the prompt return of the whole force 


of vehicles which brings down the heavy morning travel, even 297 


though there is then but little return travel to justify crowding 
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the streets with so large a proportion of empty vehicles. Not 
more than half the number of cars would thus move in one 
direction, while the full force required for the heavy bulk of 
the travel would be going in the other direction; so that the 
number of cars devoted to the latter purpose could be increased 
more and more, according to the public demand for accom- 
modation, at the same time that the total number in motion 
298 would be kept down with moderate limits. As has been 
already shown, ninety vehicles per hour, for the heaviest hour 
of the travel—sixty one way, and thirty the other—would 
accommodate more than double the number of pussengers now 
conveyed ; while, on the one track, each vehicle would have a 
space to itself of one-tenth of a mile, and on the other track 
one-fifth of a mile. 


The difficulty imagined by some, in regard to the too 

closely continuous succession of cars, thus disappears entirely 

299 on an examination of the facts of the case. It is clear that, so 

far as regards these vehicles, viewed in comparison with the 

omnibuses proposed to he superseded by them, the street 

would be cleared and relieved to a degree of which it is diffi- 

cult to realize a full conception; and this, at the same time, 

with a yast increase, more than doubling the amount of ac- 
commodations afforded to the public. 


These essential points are, therefore, in the judgment of 
the Committee, conclusively established, viz : 


That a rail road will move a much larger number of pas- 
sengers, and with a much smaller number of vehicles ;—these 
300 being precisely the two imperative wants and demands of the 
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public, both in reference to the accommodation of the travel 
and to the relief of the streets. 2 


And that it will affect these now indispensible improve- 
ments, without falling into the evil of too close a continuity of 
cars succeeding each other on the track. 


The following advantages incident to the proposed change 
of system for the passenger travel of Broadway, are such as to 
suggest themselves obviously to the attention of every one 
who approaches the consideration of the subject; and the 
Committee do not feel called upon to prove or to dwell upon 


them. 


Cars are far superior in the ease and comfort of the mo- 
tion. ‘They will permit reading or conversation. A seat in a 
car, (assuming them to be properly constructed, so as to secure 
proper accommodation to the seated passengers, and at the 
moderate speed of city travel,) is repose as well as conve- 
nience ; while, in an omnibus, it is fatigue in itself, which, on 
a long route, is annoying to all, and often hard to be borne by 
the weak, the exhausted, or the invalid. This consideration 
is one of no small account, when it applies to forty or fifty 
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thousand people a day, of all ages, sexes and conditions of 302 


health. 


The saving of ten or even five minutes ona four mile route, 
when it is multiplied by the vast number of persons expe- 
riencing its benefit, including the bulk of the active business 
community of this great emporium and metropolis, is a point, 
also of no trifling importance. 
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The presence of rails along the middle of the street and the 
regular movement of the passenger travel along those lines of 
motion alone, will render practicable the enforcement of the rule, 
(now merely nominal) which requires all vehicles to keep to 
the right.. On each side of the street, the miscellaneous vehicles 
would thus move only in the same direction with the cars on 
that side. It would soon be as unheard of a thing for any 
vehicle to move on the wrong side, or against current, as it 
now is for them to drive upon the side-walk. It would be the 
interest of the rail road establishment to be attentive to the en- 
forcement of this salutary ordinance, and indeed it would not 
be long necessary to give any particular attention to its en- 
forcement; no one would think of disturbing the order and 
comfort of the street, by attempting to move against aregular 
and steady stream, instead of falling in, for his own conyeni- 
ence as well as according to law, on his own proper and visibly 
defined side. There would thus be no meeting of vehicles 
from opposite directions, with the mere exception of when one 
should cross the street to draw up on the opposite side. Itis 
evident that a much larger number of vehicles could thus move 


- with ease and security within a given width of carriage-way, 


than where the same system of harmonious and regular order 
should not prevail. The Committee are satisfied that there 
is no exaggcration in the opinion which has been expressed, 
that thisimprovement in the general travel of Broadway would 
make the street comfortably available to the use of full three 
times the number of miscellaneous vehicles that now venture 
upon it; especially when it is remembered that, as has been 
Seen above, full three-fifths of the carriage-way is now really 
occupied by the omnibuses, for which it is assumed that 
(through some proper and equitable arrangement) the proposed 
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reduced number of cars would be substituted. If, then, by 
wise and economical improvement, Broadway can be made 
adequate to move a doubled passenger travel, and a trebled 
movement of miscellaneous vehicles, and to do so with great 
enhancement of comfort and security to both, such~improye- 


ment would be practically equivalent to a corresponding 
widening of the street itself. 


Another important advantage (in reference to the safety of 
crossing pedestrians, as well as of vehicles, whether in mo- 
tion or drawn up at the curb-stone,) would be derived from the 
confinement of the whole passenger travel to the fixed iron 
lines from which it could not deviate. Everybody would then 
know exactly where and how to avoid all danger or annoy- 
ance from the vehicles conyeying that travel. Under the 


present system, safety from those vehicles is nowhere to be 


found, except on the very side-walks. Often several abreast; 
often racing, more or 


g, less: decidedly ; often coming together, 
from the opposite directions, with little, if any, regard to the 
rule of all to the right ; often tacking about the street in de- 
fiance of it, from the eagerness to secure passsengers who 
might otherwise fall to the lot of a rival; the omnibuses are, 
and under their system, must continue to be, a constant source 
of peril to both pedestrians and vehicles, everywhere threaten- 
ing with opposite and confusing dangers, requiring a constant 
vigilance to avoid them, and often impossible to be avoided, as 
is attested by so many serious, and sometime fatal accidents. 
Under a rail road system, this would be entirely changed.— 
Every one would always know exactly where he was secure 
from any possibility of contact with a car; the moment one 
had passed, he would be safe to cross its track, its successor 
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being at least a couple of blocks, if not twice that distance off ; 

309 racing would-be out ofthe question; and, for safety from other 
vehicles, he would only have to look out in one direction, 
since all in motion on that side would necessarily be going one 
way. 


Another point of some moment, is the saving of the pave- 
ment;of Broadway, which would result from causing all the 
passenger travel to run on the iron rails, instead of in omni- 
buses on the pavement, as at present. This saving will be 

“not alone in the cost of the repairs, but in the relief of the 
street from the frequent closing up of portions of it, for the 
310 purpose of making them. Whatever parties should lay the 
railroad, should be required to keep it in constant repair, which 
could then be done by constant and close care, with night 
work, and early morning work, to repair the first appearances 
of yielding. The bulk of the wear and tear of the pavement 
is done by the omnibuses; and even the earlier blocks of the 
Russ pavement now show plain indications of yielding to the 
severe wear of the incessant crowds of them over all parts of 
the surface of the street. 


311 ‘The relief of the street from the noise of these peculiar vehi- 
cles would also be an essential improvement to Broadway, as 
well for the comfort of the residents, by night and by day, as 
for that of shoppers and other pedestrians, and of the riding 
passengers. And if, at the same time, the parties receiving 
the privilege are required to sweep the street at an early hour 
every morning, a great benefit will be reaped by the whole 
public, in exemption from mud, and from dust, in protection of 
fine goods from injury from the latter cause, and in cleanness 
of the pavement for crossing at any point. 
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Objection has been made on the score of the narrowness of 312 


the street, on the presumption that there would not be room 
for the movement of other vehicles, besides the cars. But 
there is no real weight in this objection. Ifthe street is too 
narrow for the movement of one car, that is no very good rea- 
son why half a dozen omnibuses should be put upon it to do 
precisely the work that could be done by the one car. And 
this is the true question—which of the two will load the 
limited width of the street most, the one car, or the halfa 
dozen omnibuses ? We have already seen that this reduction 


of the number of vehicles and horses devoted to the passenger . 
5 


travel, coupled with the simultaneous and consequent method- 
izing of the travel, on the law of keeping to the right, will 
enable Broadway to yield comfortable accommodation to at 
least three times the number of miscellaneous vehicles that 
now, (at their peril,) venture on it. 


These vehicles will not only have the portion of the street 
lying on each side of the track exclusively to themselves, but 
will, of course, move as freely on their half of the middle of 
the street as at present, whenever there should chance to be 
more than two abreast going the same way, or whenever one 
should wish to pass ahead of other vehicles moving before him, 
or when a cart might stand across the way. 


On such rare occasions, though such a cart would for the 
moment, annoy the travel a little, by compelling other vehicles 
to go round it, yet the inconvenience would be much less when, 
in addition to the cart so situated, there should be one car 
passing, than when there should be half a dozen omnibuses 
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forcing their way through the same space. No vehicle driving 
along Broadway could ever come into collision with a car, ex- 
cept by its own fault, because it would have no more right on 
the opposite side of the street, (except for drawing up at the 
curb,) than it would have to intrude on the side-walk. The 
car on its own side of the street could never annoy it, because 
both would be moving the same way. Few drivers of any 
kind of vehicle, would wantonly annoy the passengers ina car, 
by blocking the way of its passage by slow driving ahead of 
it. ‘The good sense and good feeling of the community would 
goon put down such conduct; and there would be no need of 
resorting to the unquestionable authority of the Common 
Council to abate the public nuisance of such a practice, by the 
proper ordinance, which the whole community would demand 
for such cases. 


Whenever a vehicle should find itself in such a situation, in 
reference to a car coming after it faster than its own rate, the 
usual courtesies and decencies of the road would rarely be 
wanting on either side; and, by either the one holding up a 
little, or the other turning off a little further to the right, 
there would be no difficulty in the mutual accommodation. 


In regard to the narrower portion of Broadway, between 
Fulton and Rector streets, (between which points it contracts 
considerably from its ordinary width,) the Committee have 
determined, that it would be a very valuable improvement, in 
any rail road system to be established, to restrict the number 
of cars which should be allowed to go below the Park, to such 
number as should be found sufficient for the accommodation 
of so much of the travel as requires to pass below that point, 
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If from the foot of the Park, connecting lines of omnibuses 
should branch off to the Courtlandt street ferry, by Fulton or 
Vesey street, on the one side, and to the Peck Slip, Fulton 
and Wall street ferries, on the other side, (these omnibuses 
connecting, by transfer tickets, with both the Broadway and 
Harlem Rail Roads, or running at very low fare,) a complete 
system of public accommodation would be produced. These 
connecting lines would run across from river to river, and 
connect the corresponding ferries. The communications with 
the South ferry would be maintained by the rail road, though 
only a small proportion of the cars would be required for that 
purpose, and for the way accommodation of that line of travel. 
Probably not more than a car to a quarter of a mile would be 
called for, for this purpose ; and, instead of the present crowd- 
ing of that narrow part of Broadway with empty omnibuses, 
the greater part of the cars would stop at the Park, there to 
be immediately switched over to the return track. Experience 
would determine the proportion that should go on to the 
South ferry, which could be made distinguishable by color, or 
by a suitable flag; so that passengers could take one or 
another, according to their preference. A further useful 
feature, in regard to the omnibuses connecting the ferries 
with each other, and with the two rail road lines at the Park, 
would be, that they should go and retum by different streets, 
in consequence of the narrowness of the streets along those 
branching routes. 


Besides the great increase of accommodation thus to be 
furnished, such an arrangement would afford an immense 
relief to all the lower part of Broadway, multiply the number 
of other vehicles to which it would be available, remedy its 
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present constant liability to crowds and jams; and, in all 
points of view, improve it for all business purposes. 


A similar policy of spreading laterally or cross-wise, over 
the eastern and western, middle, and upper regions of the 
city, the facilities of public conveyances, directly connecting 
the two river sides of the city with each other, and also with 
all the more central portions of it lying on the lines of Broad- 
way and the various other north and south lines of rail road 
movement, would, if carried out on an extensive and com- 

322 prehensive plan, afford to New-York a network system of in- 
ternal communication or circulation unrivalled in the world. 
This could be effected by withdrawing the omnibuses from 
Broadway, and placing them on these transverse routes at 
proportionately reduced fares—at such. intervals, reasonably 
close, as should be found expedient. There would then be no 
part of the city where an individual could not find, close at 
hand, or within a very short walk, the means of regular and 
prompt conveyance, for a trifling sum, either to the central 
line, or by means of the various rail road lines already built, 

323 or which will be built, (of which the Broadway line is but one,) 


up or down, to the close vicinity of any other part of the city. 


Every ward, district and block, would soon feel the vivify- 
ing influence of such all-pervading facilities of circulation. All 
property now suffering from the want of those means of cheap 
conveyance possessed by more favored localities, would soon 
experience its benefit. It would diffuse more equally, over 
all parts of the city, those advantages of eligibleness for 
residence, and consequent rent value, and progress in im- 
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provement, now monopolized by the routes of public convey- 324 


ance. ‘The cross lines of travel would themselves also soon 
be laid down with rails, so soon as the amount of travel 
should reach the point at which, (as now on Broadway, ona 
larger scale,) it should begin to oppress the street with the 
number of omnibuses employed by it, so as to call for the in- 
troduction of the rail road economy in transportation ; for, as 
has been remarked in the discussions before the Committee, 
a city rail road is simply a labor-saving machine, by which a 
pair of horses, and vehicle of given width, can be made to move 
five or six times as many passengers, and in a much more 
comfortable way than can be done without it; and whenever 
the travel to be moved comes to crowd a street inconveniently 
with omnibuses, it will then pay, and justify the substitution 
of the rail conveyance, which private enterprise, wisely and 
fortunately coincident with the public good, and finding its 
own interest in the public accommodation, will never be slow 
to introduce. 


Taking this enlarged view of the whole subject :—desiring 
to deal with it as becomes the municipal legislation of a rap- 
idly progressive city, already the metropolis of the New 
World, destined, within the lifetime of infants now born, to 
become the metropolis of the globe; and, moreover, at the 
game time paying a due regard to the meritorious interests of 
that large and valuable portion of our citizens, who are al- 
ready connected, through investment or employment, with the 
various Broadway omnibus lines, some of the members of the 
Committee determined to suggest to the applicants for the 
Broadway rail road, the propriety of some amicable and 
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just arrangement, by which the broad and far-reachin& 327 
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, 
benefits of this general policy should be secured to the 
city, the rights and interests involved in the Broadway 
omnibus concerns protected and satisfied, and Broadway ef- 
fectually relieved from the presence of the omnibuses simul- 
taneously with the introduction of the substituted system of 
cars. We have the gratification of now knowing that such 
arrangements have been made to the satisfaction of both sides, 
and to the very great advantage of the public at large, in an 
admirable and complete system for a general circulation 
of the public’ conveyances, such as has been above indicated. 
328 The proprietors of all the principal Broadway lines have ac- 
cordingly agreed to unite with the applicants for the rail road, 
and all their omnibuses will be withdrawn and transferred to 
cross streets, at reasonable intervals, (subject to direction of 
the Common Council,) to work in correspondence with the 
rail road, with mutual transfer tickets to and fro. ‘The exten- 
sion of the same transfer system to the other rail road lines 
will, undoubtedly, soon follow, working itself out naturally, 
without need of legislative dictation. Sucha result, if con- 
summated by the approval of the Common Council, will un- 
doubtedly, constitute such a great, wide-reaching, and mani- 
329 fold benefit to the whole city and community, as to make the 
act by which it shall be secured, (in the opinion of this Commit- 
tee,) an act of wise and enlightened legislation, second only 
in value to that which bade the Croton to flow through every 
street and alley of our favored metropolis. 


A few objections to a rail road in Broadway were adduced 
in the course of the discussions of a minor character, which 
would have in themselves but little weight in the scale, 
against the advantages of a reform which we have seen to 
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have now become indispensible, for the relief of Broadway, 

and the accommodation of the travel; and these small diffi- 330 — 
culties are also, for the most part, obviated under the harmo- 

nious and combined system now contemplated. 


On those occasions of public processions or parade, for 
which our citizens want the accustomed panoramic opportu- 
nity afforded by Broadway, the cars would suspend running 
during the necessary hours, and a sufficient number of omni- 
buses could be withdrawn, or thinned out, from the cross lines 
or could be brought in from reserves in depot to accommo- 
date on the next parallel street, the small amount of travel 
which, at those hours, and on such occasions, would want ac- 
commodation, as the omnibuses now take these routes when 331 
shut off from Broadway. In the case of any interruption of 
running for any particular short distance from any other cause, 
the same provision would be always available to fill the gap 
of interruption on the rail road. 


For the occasions of snow, the Rail Road Company should 
be required to keep in readiness an ample provision of sleighs. 
Builders’ materials ought no longer to be allowed to encum- 
her the street, as has hitherto been needlessly and negligently 
permitted. One or two other trifling points have been alluded 
to, which is not worth while to waste time upon. 332 


In regard to the practical working of a Broadway rail road, 
there are several points of detail, which ought to be properly 
provided for, in order to secure the rights of the public to 
accommodation, in the proper sense of the term, as contradis- 
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tinguished from the treatment to which on some of the other 
lines the passenger is now really subjected 


There should be comfortable seats for a given number, and 

when the car is full, notice of the fact should be given b 
$33 flag; and the car should not be allowed to ee an ih 2 
into insufficient sitting room, nor to force gentlemen i ive 
up their seats to ladies, it being also, undoubtedly Hie 
agreeable to the latter to wait for a succeeding car, than te 
inflict that compulsion. cali i 


: The cars should beso constructed as not to allow the pack- 

ing of a standing crowd against the knees of the seated pas 

. 4 he 

senger's, nor the obstruction of the passage-way for ingress and 
5S 


egress. 


A car should never be allowed to stop at such a point < 
block a cross street. Nor, except in rai a as to 
334 special occasions, for good reason, should the cars ‘a oe on 
cD TA eed naecalyy in a block of ordinary length ae 
just beyond its corner crossing. The publ % a a than 
always know where to take the car, and the passeng u ean 
be saved the annoyance of needless stoppages at haiti 


a few fect. 


The Rail Road Company’shou a 
points (at least for all ieee aS oa eae nea 
subject to regulation by the Mayor, a ot ee roadway, ) 
able attendant, distinguishable by a pro “ 5 hs and respect- 
335 it should be to help in and out those to Sia SP ares 
asssistance 
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should be desirable, such as ladies, children, or the infirm, and 


in general to watch over the safety of all passengers from all 
dangers of passing vehicles. 


The rails laid down should be such as to avoid the fault of 
those of the Sixth and Eighth Avenue Rail Roads, which have 
grooves so wide as to admit wheels, which then are subject 
to annoyance in getting out. The applicants should be re- 
quired to lay them carefully even with the surface and with 
an inch groove, too narrow to give rise to any similar trouble, 
This will indeed require @ larger force of men, and more con- 
stant care along the line of the tracks to keep them clear, but 
this is a condition which can be fulfilled, and should be ex- 
acted. 


And finally, as a means of securing the passengers against 
dust in the cars, and against mud in getting to and from them, 
it would not be unreasonable to require a Broadway Rail 
Road Company to sweep the street at an early hour every 
morning. The present applicants having agreed to do this, 
and also to keep in repair all the portion of the street traveled 
by them, the incidental benefit to the stores, residents, and 
pedestrians on the street, will also be great. All these points 
have been held in view in the resolutions which the Commit 
tee have decided to report to the Board. 


Some doubts have been expressed about the authority of 
the Common Council to confer the privilege of laying down a 
Broadway Rail Road. The right stands now fully established 
by the Supreme Court of the State, after full discussion, and 
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is law, until it shall be reversed by the Court of Appeals; of 
which, little likelihood is apparent. J¢ has not hitherto been 
even appealed from. Permission to lay rails, with license to 
run cars upon them, confers no exclusive use of that portion 
of the street. A car moves on its route as an omnibus would 
do, the difference being that there is one of the former to half 
a dozen of the latter, and that it cannot run over or foul of any 
thing which does not place itself needlessly in the way. 
Regulation, of the use and travel of the street, in such way as 
shall be deemed most conducive to the public convenience, for 
those purposes, is an unquestionable incident to the Municipal 
authority, 48 it isalso covered by the express terms of the 
charter. Jf on any particular street there is a great move- 
ment of carriages, carts, &c. up, and the same down, and 
moreover a heavy movement of passenger travel, employing a 
great number of peculiar vehicles, it is the evident right of the 
city government to prescribe, for the better accommodation of 
all, that all the first-named shall move on the one side of the 
street alone, all the second on the other side, and that all the 
third shall confine itself to the middle; and, though the other 
two portions of thie general movement of vehicles on the strect 
may also move on that middle portion, yet that they shall all 
keep to the right, as much as possible, and shall not, by need- 
Jess alow driving on the middle, when they have room to turn 
out of the WY» block the passage of the middle vehicles de- 
o the vast and necessary service of the passenger 
Such distribution and methodizing is clearly saa 
that plain power of regulation, which is also a plain necessity 
an regard to any great central avenue like Broadway, suffering 
both from the over-crowd, and from the want of preci 
afin regulation. Aly 
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The whole subject of the powers of the Common Coun- 
cil, is discussed in an elaborate opinion of the present Coun- 
sel to the Corporation, clearly establishing the following con- 
clusions : : 


“‘ First. That the Corporation possess full power to grant 
the privilege of establishing rail roads through ne streets and 
avenues of the city. 


“* Second. That the Corporation cannot legally engage in 
the enterprise of building and conducting a rail road, without 
an express grant from the legislature therefor, and that to 342 
use the public moneys for such purposes, without further 
legislative authority, would be in violation of law ;—and 


Third. That the Corporation cannot exact any bonus or 
general compensation for the grant of the privilege of laying 
a rail road upon or through the streets of the city; but a 
charge upon each car for the license to run, may be imposed 
under the provisions of the acts of 1818 and 1824, above 
cited.” 


The 272d section of the act of 1813, and the act of Feb- 
ruary 2Ist, 1824, contain the only provisions of law which 343 
authorize the charge of a license fee to public carriages for 
hire. Chancellor Kent, in his Notes, held those provisions to 
be equally applicable to omnibuses; and there can be no ques- 
tion but that they are equally applicable to cars, which are 
only an improved kind of vehicle, designed and used for the 
same purpose, namely : the conveyance of passengers for hire, 
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and which are made practicable by the use of iron rails for 
them to move easily upon. Without these provisions of law, 
344. (as is already set forth in the opinion referred to,) there would 
beno legal authority ‘“‘to justify uny charge for the privilege of 
running them upon and through the public streets.” The act 
of 1824, increasing the license fee before permitted by law to 
becharged, made twenty dollars its highest amount for each ve- 
hicle; and the Counsel to the Corporation reasonably remarks, 
that these charges “‘do not appear to be granted as sources 
of revenue, but simply as a remuneration for the damage or 
injury occasioned by the special use of the street by public 
345 vehicles.’ No charge is authorized in reference 1o private car- 
riages, but the power is limited to these vehicles that are con- 
stantly being driven upon and over the pavement.” When 
running upon iron rails, no injury at all can be done to the 
pavements. 


Even if the Common Council possessed the power to exact 
or reccive a bonus or price for the privilege of laying a street 
rail road, the Committee are not of opinion that such policy 
would be a wise one. It would be a mere indirect mode of 

346 taxing the travel, as is done, at great and just public odium, 
by New Jersey, without the poor reason that it is a transit 
travel of the citizens of other States. Thus to sell out aright 
of this nature, if it could lawfully be done, would be to give 
such a right to the purchaser as would make him, for his term 
of lease, more independent of control and reeulation than it 
would be desirable that he should be. A higher, as well as 
wiser policy, is to license him for a reasonable term, but 
without: contracting the legislative discretion of succeeding 

247 Common Councils to regulate his performance of the service, 
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if he shall not give entire satisfaction; to require from him 
broad conditions of public accommodation and benefit; and 
to make it his constant interest to preserve the continued 
favor of the public, by deserving it, and by studying con- 
stantly to extend and improve the public accommodation ; in 
parallel lines with which, he should be required to see and 
pursue the interest of his own enterprize. Even if the Com- 
mon Council had the power to construct and work a rail road 
itself, which it has not, there is no doubt that it would be far 
better done by @ company, under such judicious stimulus of 
private interest, made coincident with the public accommoda- 
tion. This is not one of those cases which fall within the 
general objections to monopolies. A rail road system essen- 
tially requires unity of administration ; nor can a single street 
admit of two competing lines. The only competition which 
the case admits of, is that afforded by the various lines of 
strects tending in similar general directions ; and ready facili- 
ties should be allowed for establishing such competing lines, 
whenever asked for by parties entitled to confidence for the 
satisfactory fulfilment of their proposed undertakings. The 
policy above indicated is the true one for such cases; nor can 
there be any reason to apprehend any want of that attention 
and vigilance on the part of the public, which must always 
keep a company managing a Broadway rail road under a con- 
stant tension of interest, prompting to constant care and wise 
liberality for the public accommodation. 


The applicants for the privilege of creating and rendering 
the very great public service which we believe this to be, and 


which we think we have demonstrated it to be, are a body of 


very respectable, substantial, and practical citizens ; of, per- 
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350 fectly satisfactory responsibility for their great proposed 
undertaking, both in point of means, character, and intelli- 
gence. Their proceedings in regard to it have been marked 
with a high propriety, which commends them favorably to 
consideration, with months of time, and large expenditure 
devoted to public discussion and investigation into all the 
merits of the question involved. No project, not good in 
itself, or other than honest and honorable in its prosecution, 
could ever possibly survive such an ordeal as has been from 
the outset courted by the applicants in this case The ‘pre- 

351 cedent will remain an useful one; the more so, when it shall 
be seen that such modes of prosecuting such undertakings 
are most successful in the end, though arduous, and perhaps 
hazardous, in the beginning. They have readily consented 
to enter into the large and comprehensive plan of gencral 
policy explained above, for spreading over the whole extent 
of the city those facilities of public conveyance which are to 

q carry improvement and progress wherever they reach. ‘This 
must necessarily involve heavy original outlay, superadded to 
the cost of laying and equipping their own proposed road ; and 
this assumed burthen of establishing numerous cross routes, 
352 (with the omnibuses withdrawn from the Broadway routes, ) 


out of the usual directions of the city travel, is a large and 


problematical undertaking. This may be onerous upon the 


central rail road, however beneficial for the public accommo- 
dation, to the convenience and value of extensive regions of 
city property, now obscure and languishing, if not retro- 
gressive, and eventually to the city treasury, which, (from all 
Such improvement of property, and from all those improved 
facilities of communication tending to diminish the motives 
which now drive so many of our business community to what 
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may be called foreign residence,) will, in the end, derive much 
greater benefit than could now be drawn from any bonus or 
price, were such within the scope of either the policy of the 


powers of the Common Council, in the exercise of its trust of 
the public streets. 


The petitions for, and remonstrances against, the proposed 
rail road, exhibit signatures not less that about sixty-four thou- 
sand in number, being about equally’divided in point of num- 
ber. As has already been remarked, the weight of all this 
opposition thas been subsequently greatly lightened, if not 
wholly removed, by the fact of the later testimony in favor of a 
rail road on its own merits, which has been virtually and practi- 
cally rendered by its prominent opponents ; and moreover, inas- 
much as very nearly all these names to remonstrances were 
procured by the parties interested in the omnibus lines, it is 
fairly presumable that the bulk of them were given, either 
under the presumption that the Broadway omnibuses and the 
railway cars were both to run on the street, already so much 
overcrowded by the former, or from regard to the interests of 
the omnibus lines; and, consequently, after an arrangement 
and agreement satisfactory to the latter, and effecting, in an 
amicable way, the withdrawal of the omnibuses, and their 
transfer to the cross routes, as above explained, all the weight 
of the greater part of those opposition signatures is withdrawn 
from the case. Moreover, if so large a number of our citi- 
zens, as between thirty and forty thousand, have signed peti- 
tions in support of the application, without any certainty about 
the withdrawal of the omnibuses, how much larger would pro- 
bably have been the number—it may reasonably be presumed 


—had that necessary condition for the convenient working of 
18 
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a rail road been earlier secured. Numerous changes of opin- 
356 ion, in favor of the project, have taken place—former oppo- 
nents having become strong friends. A considerable number 
of property owners on Broadway seem still, through their 
representatives, to maintain a certain attitude of opposition; 
but that opposition is materially qualified by the subsequent 
offers of the same parties to be themselves the parties to build 
the road. Some of the most intelligent and wealthy property 
owners on Broadway are decidedly in favor of it; and the 
Committee believe that few would now oppose it, coupled 
with the condition of the amicable withdrawal of the omni- 
buses, and their transfer to cross connecting routes. Even 
357 before that important object was attained, it appears that 
about seventeen hundred residents and occupants on Broad- 


way itself, weré among the petitioners in favor of the appli- 
cation. 


Enough has already been said above, to show to the satis- 
faction of unprejudiced minds, according to the best judg- 
ment of the Committee, that the intended substitution, made 
in pursuance of that general law of progress which every where 
replaces stages with rail roads on all lines of large and steady 
travel, will, and must necessarily bring with it great benefit, 
instead of i injury, to all persons doing business, as well 

357 as those owning pr operty along its line ; since it will facilitate 
the conveyance up and down ; accommodate much larger 
numbers of passengers ; attract greater numbers into Broad- 
Way; essentially relieve the carriage-way, and accomodate 
many more vehicles of business or pleasure; and, at the 
same time, improve the comfort of both residence and move- 
ment along the street, in reference to the. noise, dust, mud 
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and confusion. These improvements must soon tell, sensibly 
and beneficially, on the business and property, as has been 
truly foreseen by large numbers of very intelligent citizens in- 
terested therein. At the same time, they will postpone, if not 
wholly avert, the, necessity, otherwise imminent, of draining 
off along other outlets a large portion of that movement of 
travel and pedestrians from which the great prosperity and 
value of Broadway are derived. 


When the whole question is reviewed in the light of the rea- 
sons above exhibited in its favor ; when the necessity is fairly 
considered, which calls upon us to improve all the facilities of 
communication between the lower business parts of the city, 
and the upper portions, in order to counteract the temptations 
which attract so many of our business men to the now more 
accessible residences, which they can so quickly and pleasant- 
ly reach by so many ferries, and when it is regarded as part 
of a broad and general policy, the benefits of which are to per- 
vade the remotest parts of the city, while Broadway itself will 
reap the benefits which must result to its business and prop- 
erty, from the doubled number of passengers, and trebled num- 
ber of miscellaneous vehicles, to which the rail road reform 
of the street will furnish comfortable accommodation,—there 
can hardly be a doubt that all opposition will speedily vanish, 
and most of it be converted indeed, into cordial approbation. 


In accordance with the views above expressed, the Com- 
mittee have determined to recommend the granting of the 
privilege asked for by these applicants, with a view to which, 
they recommend the adoption of the following resolution : 
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Resolved, That Jacob Sharp, Freeman Campbell, William 

B. Reynolds, James Gaunt, I. Newton Squire, Wm. A. Mead, 
David Woods, John L, O’Sullivan, Wm. M. Pullis, Jonathan 
Roe, John W. Hawkes, James W. Faulkner, Henry Dubois, 
John J. Hollister, Preston Sheldon, John Anderson, John R. 
Flanagan, Sargent V. Bagley, Peter B. Sweeny, Charles B. 
361 White, James W. Foshay, Robert E. Ring, Thomas Ladd, 
Conklin Sharp, Samuel L. Titus, Alfred Martin,. D. R. Martin, 
William Menzies, Charles H. Glover, Gershon Cohen, and 
those who may for the time being be associated with them, 

all of whom are herein designated as associates of the Broad- 
way railway, have the authority and consent of the Common 
Council to lay a double track for a railway in Broadway and 
Whitehall or State street, from the South Ferry to Fifty-ninth 
street ; and also, hereafter, to continue the same, from time to 
time, along the Bloomingdale road to Manhattanville, which 

362 continuation they shall be required, from tinie to time to make, 
whenever directed by the Common Council, the said grant of 


permission and authority being upon and with the following 
conditions and stipulations, to wit, 


First. Such tracks shall be laid under the direction of the 
Street Commissioner, in or near the middle of the street, the 
outer rails not exceeding twelve feet six inches apart, and the 
rails being laid flush and even with the pavement, the inner 
Portion of the rail being of equal height with the outer, with 
Stooves not exceeding one inch in width, or such other rails 

363 as shall be approved by the Street Commissioner or the Com- 
mon Council, on such grades as are now established, or may 
hereafter be established, by the Common Council; and the 
said associates shall keep in good repair the space between 
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the said rails, and one foot on each side; and no motive 
power, excepting horses, shall be used below Fifty-ninth 


street. 


Second. The said associates shall place new cars on said 
rail road, with all the modern improvements, for the conveni- 
ence and comfort of passengers. And they shall run cars 
thereon, every day, both ways, as often as the public conve- 
nience may require, under such direction as the Common 
Council may, from time to time, prescribe. Said cars, with 
horses attached, not to exceed forty-five feet in length. 


Third. The said associates shall, in all respects, comply 
with the directions of the Common Council in the building of 
such railway, and in the running of the cars thereon. 


Fourth. At the Bowling Green, the said associates may 
divide the two tracks aforesaid, running one of them down 
Whitehall strect, and the other down State street, should 
they deem such division necessary ; and also, whenever in the 
course of their route the said road shall pass a public square, 
it may be carried with a single track, round both sides of 
said square, instead of only one, for the better accommoda- 
tion of the public on both sides thereof. 


Fifth. The said associates shall be required to procure a 
depot, at some place near or at the lower part of said route, 
for the purpose of keeping withdrawn from Broadway such 
proportion of the cars coming down in the morning as shall 
not be required for the accommodation of the return travel 
until the afternoon; and also, they shall be required to stop 
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a portion of the cars at the Park, and to send down below 
that point no greater proportion of the whole number em- 
ployed, than shall be found by experience to be requisite for 
the accommodation of the travel below that point, subject to 
Tegulation by the Common Council. 


Siath. The cars shall be so constructed as not to make pro- 
vision intended for standing passengers to crowd upon the 
seated passengers; and also, when all the seats are full, the 
cars shall not be stopped to take in more passengers to be 
ie 367 crowded into the said seats; a flag being displayed in front 
of the car to give notice that all the seats are full. 


5 Seventh. The said cars shall not be allowed to stop, so as 
4 to obstruct a crossing, nor to stop more frequently in a block 
j (unless the same be of extraordinary length) than just beyond 
R "its first crossing, except in rainy weather. 


Eighth. The said associates shall keep an attendant, dis- 
tinguishable by some conspicuous mark or badge, at every 
i * such appointed stopping place, in all parts of the street 
368 usually much crowded with vehicles, whose duty it shall be, 

with attention and respect, fo help in and out of the cars all 

; passengers who may desire such assistance, and in general to 


watch over the safety of passengers from all dangers of pass- 
ing vehicles. 


Ninth, The said associates shall be required to keep, or 
cause to be kept in readiness, a number of sleighs adequate to 


the public accommodation, when the travel of the cars may 
be obstructed by snow. 
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Tenth. The said associates shall cause the said street to be 
well swept and cleaned every morning, and the sweepings 
carried away, before eight o’clock in summer, and nine 369 
o’clock in winter, except Sundays ; this provision applying to 
the whole of the street south of Fourteenth-street, above 
which point the same shall be done as often as twice a week 


when the weather will permit. 


Eleventh. No higher rate of fare shall be charged for the 
conveyance of passengers from any one point to any other point 
along said route, and such combined system of routes as may 
hereafter be adopted by means of cars and transverse omni- 
buses, than five cents for each passenger. 


Twelfth. In consideration of the good and faithful perform- 
ance of all these conditions, stipulations and requirements, 370 
and of such other requirements as may hereafter be made by 
the Common Council, for the regulation of the said railway, 
as aforesaid, the said associates shall pay, for ten years from 
the date of opening the said railway, the annual license fee 
for each car now allowed by law, and shall have a license 
accordingly; and after that period, shall pay such amount of 
license fee, for further licenses, as the Corporation, with per- 
mission of the Legislature, shall then prescribe; or, in default 
of consenting thereto, shall surrender ‘he road, with all the 371 
equipments and appurtenances thereto belonging, to the said 
Corporation, at a fair and just valuation of the same. 
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Thirteenth, Within a reasonable time after the passing of 
this resolution, the said associates, or a majority in interest 
thereof, shall form themselves into a joint stock association, 
which association shall be vested with all the rights and privi- 
leges hereby granted, and shall have power, by the votes of 
at least a majority in interest of the associates, to frame and. 
establish articles of association and by-laws, providing for the 
Construction, operation, and management of the said railway, 
the mode of admitting new associates, and of transferring the 
shares or interests of any of the associates to new associates 
or assigns, the number, duties, mode of appointment, tenure, 
and compensation of officers, the manner of making contracts, 
amending the by-laws, and calling in assessments from the 
associates, and generally the means and mode of establishing 
the railway and carrying it on, and of controlling and manag- 
ing the property and affairs of the said association. 


Fourteenth. The association shall not be deemed dissolved 
by the death or act of any associate, but his successor in znter- 
est shall stand in his pluce; and the rights of each associate 
shall depend on his own fulfilment of the conditions imposed 
on him by these restrictions, or the articles of association and 
by-laws of the association; and in case of his failure to fulfil 
the same, after twenty days’ notice in writing to him so to do, 
his tights shall be forfeited to and devolve upon the remaining 
associates. And said associates may, at any time, incorporate 
themselves under the general Rail Road Act, whenever two- 
thirds in interest of the associates shall require it. 
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Fifteenth. The associates, whose names are set forth in this 97. 
resolution, shall by writing, filed with the Clerk of the Com. ‘ 
mon Council, signify their acceptance thereof, and agree to 
conform thereto; and all new associates or assigns, duly ad. 
mitted according to the provisions of the articles of assooja_ 
tion, and by-laws, shall be deemed parties to such agreement. 


All of which is respectfully submitted. 


OSCAR W. STURTEVANT, 
ABRAHAM MOORE, Special 
WM. J. BRISLEY, Gone 
JAMES M. BARD, : 
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At a Special Term of the Superior Court 
of the City of New-York, held at the 
City Hall, in said City, on the fifth 
ie . day of February, A. D. 1853. 


Present—Hon. JOHN DUER, Justice. 
~~... > 
Thomas E, Davis and Courtlandt Palmer, 
vs. 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


On reading and filing affidavits of Henry Hilton, Malcolm 
Campbell, and William McMurray, herein, and the order 
granted thereon, by Justice Emmett, for Oscar W. Sturtevant, 
one of the Aldermen, aboye named, to show cause why at- 
tachment should not be issued against him, for contempt of 
Court, in disobeying the injunction issued, and served in this 
action upon him. 

376 On motion of Greene C. Bronson and John Van Buren, 
Counsel for plaintiffs ; and after hearing Charles O’Connor, 
Counsel for the defendants, and David Dudley Field, Counsel 
for said Alderman, Oscar W. Sturtevant, in opposition thereto ; 

Ordered,—that an attachment for a contempt, in disobeying 
said injunction be issued against the said Alderman Oscar 
W. Sturtevant, returnable at a Special Term of this Court, to 
be held at the City Hall, in the said City, on the twelfth day 
of February, instant, at 11 o'clock, A. M. 


And it is further ordered, that the said Alderman Oscar W 
377 Sturtevant be held to bail in the sum of five hundred dollars 
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SUPERIOR COURT. 


Thomas Ii. Davis and Courtlandt Palmer, 


x against 
The Mayor, Aldermen and Commonalty of 
| the City of New-York. 


The defendants hereby appeal to the general term of this 
court, from the order made herein at the special term of this 
court, on the 5th day of February, instant, that an attachment 
issue against Oscar W. Sturtevant, for contempt, in disobey- 
ing the injunction issued in this action. 


Dated February 9th, 1853. 
Yours, &c. 


ROBERT J. DILLON, 
, Attorney for Defendants. 


To McMurnay & Hixon, Esqr’s Plaintiffs’ Attorneys ; and 
To Rozert G. Campnett, Clerk of the Superior Court. 378 
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SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


The undersigned, Oscar W. Sturtevant, hereby appeals to 
the General Term of this Court from the order made herein, 
at the Special Term of this Court, on the fifth day of Febru- 
ary, instant, that an attachment issue against him for con- 
tempt in disobeying the injunction issued in this action. 


Dated February 9th, 1853. 
Yours, &c. 
OSCAR W. STURTEVANT. 


To McMurray & Hinron, Plaintiffs’ Attorneys. 
Rosert G. Camrnurx, Clerk of the Superior Court. 


At a Special Term of the Superior Court of the 379 
City of New-York, held at the City 
Hall, in said City, on the twelfth day 
of February, in the year 1853. — 


Present—Hon. JOHN DUER, Justice. 


Thomas E. Davis and Courtlandt Palmer, 
against 

The Mayor, Aldermen and Commonalty of 

the City of New-York. 


The People of the State of New-York, ex rel. 
Thomas E. Davis and Courtlandt Palmer, 


against 
Oscar W, Sturtevant. 


g An order for an attachment having been made and entered 
in the first above entitled cause, against Oscar W. Sturtevant, 
Alderman of said city, for contempt of Court in disobeying the 380 
injunction granted in said action and attachment against said 
Sturtevant, returnable this day having been issued to the 
Sheriff of the city and county of New-York, bailable in $500, 
pursuant to said order; and said Sheriff having made return 
that he had attached said Sturtevant as required by said at- 
tachment, and had Ict him at large upon his giving surety, as 
appears, by the Bond annexed to said attachment. 
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Such bond bearing date Feb. 8th 1853, made and executed 

by said Oscar W. Sturtevant, Luther R. Marsh and Heze- 
381 kiah B. Loomis, to John Orser, Sheriff of the city and county 
of New-York, given upon the arrest of said. Sturtevant, under 
said attachment, and conditioned that the said Sturtevant 
should appear on the return of said attachment, and abide the 


order and judgment of the court thereupon, said bond being 
in the penalty of $500. 


And Mr. Sandford and Mr. Field, on the part of the defend- 
ants, and of the said Sturtevant, having filed affidavits of the 
taking of an appeal to the general ‘Term, from the order of the 

382 5th instant, allowing the said attachment fo issue and having 
objected to any further proceedings at the special Term till 


the determination of said appeal, which objection was over- 
ruled. 


And the said Sturtevant being now in open court called, 
and failling to appear ; 


On motion of G. C. Bronson, Counsel for said plaintiffs, 


It is ordered, that the default of said Sturtevant be, and the 
same is hereby entered; and that another attachment issue 
against the said Oscar W. Sturtevant, directed to the Sheriff 
of the City and County of New-York, returnable on the nine- 

383 teenth day of February instant, at eleven o'clock, A. M., be- 


fore a special term of this court, to be held at the City Hall, 
in said city. 


ee 


——— noe 


to bail upon such attachinent fi Fh sum of fi 
dollars. 


ordered, that the same be prosecuted ; and that said ho: 
E. Davis and Courtlandt Palmer, the aggrieved parties, 
hereby authorized to prosecute the same. 
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SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. 


384 The People of the State of New-York, 
on the relation of Thomas E. Davis 
and Courtlandt Palmer, 

against 


Oscar W. Sturtevant. 


The undersigned, Oscar W. Sturtevant, hereby appeals to 
the general term of this court from the order made at the 
special term, on the twelfth day of February, instant, whereby 
it was, among other things ordered, that his default be en- 
tered; that another attachment issue against him, and that 
the bond given by him on the former attachment be prose- 
cuted. 


New-York, February 14th, 1853. 
Yours, &c. 


OSCAR W. STURTEVANT. 


To McMurray & Hilton, Esqr’s, Plaintiffs’ Attorneys. 
R. J. Campbell, Esq. Clerk, 
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SUPERIOR COURT. 


Thomas E. Davis and Courtlandt Palmer, 385 
against 
The Mayor, Aldermen and Commonalty of 
the City of New-York. i 


The defendants hereby appeal to the General Term of this 
Court from the order made at the Special Term, onthe 12thday 
of February, instant, whereby it was among other things or- 
dered that the default of Oscar W. Sturtevant be entered, that 
another attachment issue against him, and that the Bond given 
by him, on the former attaehment, be prosecuted. 


New-York, Feb. 14th, 1853. 
Yours, &c. Roserr J. Dizxon, 
Attorney for Defendants. 


To McMurray & Hilton, Esqrs. Plaintiffs’ Attorneys, and 386 
To Robert G. Campbell, Esq. Clerk, §-c. gc. 
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SUPERIOR COURT. 


Thomas . Davis and Courtlandt Palmer, 
against 
The Mayor, Aldermen and Commonalty 
of the City of New-York. 


the relation of Thomas E. Davis and 
Courtlandt Palmer, 
against ‘ 
Oscar W. Sturtevant. 


The People of the State of New-York, na 


City and County of New-York. 

Oscar W. Sturtevant, being sworn, saith, that the Order 
made at the Special Term, on the 5th instant, directing an at- 
tachment to issue against this Deponent was made by Mr. 
Justice Duer, assisted by Mr. Justice Campbell, Mr Justice 
Bosworth, and Mr. Justice Emmet, all of whom sat on the 

387 argument, and two of whom, Mr. Justice Duer and Mr. Jus- 
tice Bosworth, wrote and published Opinions on the Case; 
that after the Order was made, and while the attachment 
jssued thereon was still in the Sheriff’s hands unexeccuted, 
this Deponent, and the Mayor, Alderman and Commonalty of 
the City of New-York, severally appealed from the said Order 
to the General Term of this Court, and served notices of their 
appeal on the Plaintiffs’ Attorneys, and on the Clerk of this 
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Court: that, notwithstanding the said appeal, the Special 
Term proceeded to make the Order of the 12th instant, 
directing the default of this Deponent for not appearing upon 388 
the said attachment to be entered, a new attachment to issue, 

and the bond given in the former attachment to be prosecuted ; 
that, since the entry of the last mentioned Order, this Depo- 
nent has appealed from the same to the General Term of this 
Court, and hath caused notice of this appeal to be served on 

the Plaintiffs’ Attorneys, and on the Clerk of this Court’; but - 
that, notwithstanding, and since the service of the said notices 

of appeal, the Plaintiffs’ Attorneys have issued a new attach- 
ment against this Deponent, which 7s now in the hands of the 389 
Sheriff, and have commenced an action against this Deponent 


and his sureties on said Bond. 
OSCAR W. STURTEVANT. 


Sworn to, this 16th day of February, 1853, 


before me, 
Joun Purtures, Com. of Deeds. 


Upon the foregoing affidavit, and the orders therein men- 
tioned, dated the fifth and twelfth instant, with the papers 
used on the motions for the said orders, let the plaintiffs show 
cause before this court, at a special term thereof, to be held 
at the City Hall, of the City of New-York, on the nineteenth 
day of February instant, at eleven o’clock, A. M., why the 390 
said attachment should not be set aside, or such other order 


made in the premises as may be right. 
JNO. DUER. 


New-York, February 14th, 1853. 
20* 
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City and County of New-York. 


Benasan LerrincweEt, being sworn—saith, that on the 
sixteenth day of February instant, he served a copy of the 
foregoing affidavit and order, to show cause, on McMurray 
& Hilton, the plaintiffs’ attorneys, in the above entitled 
action, by delivering such copies to Mr. Hilton, one of said 
attorneys, personally. 

: B. LEFFINGWELL. 
391 Sworn, 16th Feb. 1853, before me, 
Wu. H. Sparks, Com. of Deeds. 


> 
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NEW-YORK SUPERIOR COURT. 


Tne Prorpte, ex rel. &c. 
against 
Oscar W. StrurvTevant. 


At a Special Term of the Superior Court, held 
at the City Hall, in the City of New- 
York, on the 19th day of February, 
1853. 


Present, DUER, Justice. 


Ordered, that the motion to set aside the attachment, issued 
under the order of the 12th instant, be, and the same is hereby 
denied. And it is further ordered, that the said Sturtevant 
be called on the said attachment; and, being called, and ap- 
pearing, zt is ordered, that interrogatories be filed, and that 


the answer of the said Sturtevant to the said interrogatories 


be served on the plaintiffs’ attorneys, on or before Thursday 
next; and that the argument on the said interrogatories and 
answer be adjourned into the General Term, to be there heard 
and decided on Saturday next. 


392 
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NEW-YORK SUPERIOR COURT. 


Tur Prorts, ex rel. &c. AG 
5 Special Term, 
Geass Feb. 26, 1853. 


Oscar W. Sturtevant. 


Present, DUER, Justice. 


Ordered, that that part of the order transferring the cause 
to the General Term, made February 19, be vacated. 


SUPERIOR COURT. 


The People of the State of New-York, on 
the relation of Thomas E. Davis and 
Courtlandt Palmer, 

against 


Oscar W. Sturtevant. 


The said Oscar W. Sturtevant, hereby appeals to the gene- 
393 ral term of this court, from the order made in this proceeding 
at the special term, on the nineteenth day of February, in- 
stant. 
New-York, February 25th, 1853. 
Yours, &c. 
P OSCAR W. STURTEVANT. 
To R. G. Campbell, Esq. Clerk; and 


McMurray & Hilton, Esq’s. Plaintiffs’ Attorneys. 
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NEW-YORK SUPERIOR COURT. 


The People of the State of New-York, ea vel 
Thomas Ii. Davis and Courtlandt Palmer, 


vs. 


Oscar W. Sturtevant. 


Interrogatories to be administered to Oscar W. Sturtevant, 
one of the Aldermen of the City and County of New-York, 
upon an attachment issued against him, for contempt of 
Court, in disobeying a certain injunction order granted by one 
of the judges of this Cowt, in a certain action, wherein Thos. 
E. Davis and Courtlandt Palmer, are plaintiffs; and the 
Mayor, Aldermen and Commonalty of the City of New- 
York, are defendants, and of which injunction order a copy is 


hereunto annexed, marked A. 


The Relators allege, that on the 19th day of November, 
1852, the Board of Aldermen of the City and County of New- 
York, a branch of the municipal corporation, known as the 
Mayor, Aldermen and Commonalty of the City of New-York, 
did, at.a meeting of such Board, and by the votes of a ma- 
jority of the members thereof, pass and adopt a grant or reso- 
lution, of which a copy is hereunto annexed, marked B. 


That subsequently, and on December 6th, 1852, the Board 
of Assistant Aldermen, of said city and county, alsoa branch 
of said corporation, did, at a meeting of such Board, and by 
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the votes of a majority of the members thereof, concur with 
the said Board of Aldermen in the passage and adoption of 
said resolution or grant, and directed the same to be trans- 
mitted to the Mayor of said city for his approval. 


That on December 18th, 1852, said Mayor returned said 
grant or resolution, together with his objections thereto, to 
said Board of Aldermen, where it originated. 


That on December 27th, 1852, the relators, as two of the 
citizens and corporators of the said city, and as tax-payers 
therein to the amount of two hundred and fifty dollars per 
annum each, and also as owners of real property upon Broad- 
way, in said city, commenced an action in the Superior Court 
of the city of New-York, as well on their own behalf as on be- 
half of all other corporators and tax-payers, who might be af- 
fected by the several matters set forth in their complaint in 
such action against the Mayor, Aldermen and Commonalty 
of the City of New-York, defendants therein. 


And in and by the complaint in such suit, the relators de- 
manded that an injunction order might be issued by this court 
directed to the said defendants, the Mayor, Aldermen and 
Commonalty of the city of New-York, their counsellors, at- 
torneys, solicitors, and agents, restraining and enjoining them, 
from: granting, or in any Way or manner authorizing Jacob 
Sharp and others, the persons named in said resolution, or 
their associates, or any other person or persons whomsoever, 
the right, liberty, or privilege of laying a double, or any track 
for a railway in said Broadway, from the South Ferry to Fifty- 
seventh street, or any rail way whatsoever in said Broadway, 

? 
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or from breaking or removing the pavement, or in any other 
manner to obstruct the said street preparatory to, or for the 
purpose of laying or establishing any railway therein. 


That on said December 27th, 1852, upon said complaint, 
duly verified, the Honorable William W. Campbell, one of 
the Judges of said Court, duly granted said injunction order, 
of which a copy is hereto annexed, marked A. 7 


That on December 28th, 1852, the summons, complaint, 
and injunction in said action, were duly served on the said 


Mayor. 


That on December 29th, 1852, the summons. and said in- 
junction were also duly served on the said Oscar W. Sturte- 
vant, who was, during the whole of the year 1852, and’ still 
is, one of the Aldermen of said city and county. 


That afterwards, and on the evening of December 29th, 
1852, said Board of Alde*men again met ; and at such meeting, 
said Alderman Sturtevant called for the re-consideration of 
said resolution or grant was called for, and the same was then 
and there approved of, passed, and adopted by said Board of 
Aldermen, notwithstanding said objections of the Mayor, and 
in defiance of said injunction, and in contempt of the author- 
ity of this court ;—a majority of all the members elected 
to such Board voting in favor thereof, and the said Alderman 
Sturtevant voting with such majority, in favor of passing and 
adopting said resolution or grant. And at the time it was un- 
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der consideration and before voting thereon, stating that he 
had been served with said injunction, and had a copy of it in 
his pocket 


That afterwards and immediately after the reconsideration, 
approval and passage of said resolution or grant in manner 
aforesaid, and at the same meeting, the said Alderman Oscar 
W. Sturtevant offered the preamble and resolutions, of which 
acopy is hereto annexed, marked C. and the same were upon his 
motion approved, passed and adopted by said Board of Aldermen 
—a majority of all the members elected to such board voting 
in favor thereof, and said Alderman Sturtevant voting with 


such majority in favor of adopting said preamble and resolu- 
tions. 


That subsequently and on December 30th, 1852, the said 
Board of Assistant Aldermen also approved, passed and 
adopted said resolution, marked B. notwithstanding said ob- 
jections of the Mayor, a majority of all the members elected 
to such board voting in favor thereof, in defiance of said in- 
junction and in contempt of the authority of this court. 


First Interrogatory—Were you not, during the whole of 
the year 1852, one of the Aldermen of the city and county of 
New-York, and of the Third Ward in said city ; and are you 
not now such Alderman ? 


Second Interregatory—Was not the injunction order 
ranted in this action (and of which a copy is hereunto an- 
nexed, marked A.) served upon you on the 29th day of 
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December, 1852; was not such service made by delivering to 
you a copy, and at the same time showing to you the said 
original injunction order? 


Third Interrogatory.—Were you present at a meeting of 
the Board of Aldermen of said City and County, on the 29th 403 
day of December, 1852, when a majority of all the members 
elected to said board approved and passed a certain resolution 
or grant, (of which a copy is hereunto annexed, marked B.) 
notwithstanding the objections thereto of the Mayor of said 


city 7 


Fourth Interrogatory.—Did you or not, after the service of 
said injunction order on you, and at such meeting, call for the 
reconsideration of said resolution ; and was not the same re- 
considered and passed notwithstanding the objections of the 
Mayor, and notwithstanding said injunction order; and upon 
such reconsideration did you or not, together with a majority 404 
of all the members elected to said Board, vote in favor of and 
assist in the adoption, approval and passage of said resolution 


or grant ? 


Fifth Interrogatory.—Did you or not, at such meeting and 
immediately after the adoption and passage of the resolution 
or grant aforesaid, offer to said board and move the adoption 
of acertain preamble and resolutions, of which a copy is here- 


unto annexed, marked C. 


Sixth Interrogatory.—Did you or not at such meeting vote 


with a majority of the members of said Board in favor of, and 
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405 assist in the adoption and passage of said preamble and reso- 
lutions last mentioned, and was not said preamble and resolu- 
tions thereupon adopted by said board ? 


Seventh Interrogatory—Was not said resolution or grant, 
of which a copy is hereunto annexed, marked B. subsequently 
sent to the Board of Assistant Aldermen of said City and 
County; and was it not on December 30th, 1852, approved, 


adopted and passed by the votes of a majority of all the mem- 
bers elected to such Board ? 


McMURRAY & HILTON, 
Attys. for Relators, Davis & Palmer. 


A. 


NEW-YORK SUPERIOR COURT. 


Thomas EB. Davis and Courtlandt Palmer, 


against 
406 The Mayor, Aldermen and Commonalty of 


the City of New-York. 


It appearing from the complaint in this action, duly verified, 


tise the plaintiffs are entitled to the relief demanded in the 
said complaint 


, and that such relief consists in restraining the 
defendants, as 


hereinafter provided : 
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Now, therefore, in consideration of the premises, and of the 
particular matters in said complaint set forth, I do hereby 
command and strictly enjoin the said defendants, the Mayor, 
Aldermen and Commonalty of the City of New-York, their 
counsellors, attorneys, solicitors and agents, and all others 
acting in aid or assistance of them, and each and every of 


them. That they and each of them do absolutely desist and 407 


refrain from granting to, or in any manner authorizing Jacob 
Sharp and others, (the persons named in the resolution, of 
which a copy is annexed to said complaint, and marked B.) or 
their associates, or any other person or persons whomsoever, 
the right, liberty, or privilege of laying a double, or any track 
for a railway in the street known as Broadway, in said City 
of New-York, from the South Ferry to Fifty-seventh street, 
or any railway whatsoever. in said Broadway; and from 
breaking or removing the pavement in said street, or in any 
other manner obstructing said street preparatory to, or for the 
purpose of laying or establishing any railway therein, until 
the further order of this court in the premises. 


And that the defendants show cause, at a Special Term of 
this court, to be held at the City Hall, in the City of New- 
York, on the second Monday of January, 1858, at the open- 
ing of the court on that day, or as soon thereafter as counsel 


408 


can be heard, why this injunction order should not be made 409 


perpetual. 
Dated New-York, Dec. 27th, 1852. 
WILLIAM W. CAMPBELL. 
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B. 


Resolved, That Jacob Sharp, Freeman Campbell, William 
B. Reynolds, James Gaunt, I. Newton Squire, Wm. A. Mead, 
David Woods, John L, O’Sullivan, Wm. M. Pullis, Jonathan 
Roe, John W. Hawkes, James W. Faulkner, Henry Dubois, 
John J. Hollister, Preston Sheldon, John Anderson, John R. 
Flanagan, Sargent V. Bagley, Peter B. Sweeny, Charles B. 
White, James W. Foshay, Robert E. Ring, Thomas Ladd, 
Conklin Sharp, Samuel L. Titus, Alfred Martin, D. R. Martin, 
William Menzies, Charles H. Glover, Gershon Cohen, and 
those who may for the time being be associated with them, 
all of whom are herein designated as associates of the Broad- 
way railway, have the authority and consent of the Common 
Council to lay a double track for a railway in Broadway and 
Whitehall or State street, from the South Ferry to Fifty-ninth 
street ; and also, hereafter, to continue the same, from time to 
time, along the Bloomingdale road to Manhattanville, which 
continuation they shall be required, from time to time to make, 
whenever directed by the Common Council, the said grant of 


permission and authority being upon and with the following 
conditions and stipulations, to wit 
? 


First. Such tracks shall be laid under the direction of the 
pert Commissioner, in or near the middle of the street, the 
outer rails not exceeding twelve feet six inches apart, and the 
rails being laid flush and even with the pavement, the inner 
portion of the rail being of equal height with the outer, with 
grooves not exceeding one inch in width, or such other rails 
as shall be approved by the Street Commissioner or the Com- 
mon Council, on such grades as are now established, or may 
hereafter be established, by the Common Council; and the 
said associates shal] keep in good repair the space between 
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the said rails, and one foot on each side; and no motive 412 


power, excepting horses, shall be used below Fifty-ninth 
street. 


Second. The said associates shall place new cars on said 


* rail road, with all the modern improvements, for the conyeni- 


ence and comfort of passengers. And they shall run cars 
thereon, every day, both ways, as often as the public conve- 
nience may require, under such direction as the Common 
Council may, from time to time, prescribe. Said cars, with 
horses attached, not to exceed forty-five feet in length. 


Third. The said associates shall, in all respects, comply 
with the directions of the Common Council in the building of 
such railway, and in the running of the cars thereon. 


Fourth. At the Bowling Green, the said associates may 
divide the two tracks aforesaid, running one of them down 
Whitehall street, and the other down State strect, should 
they deem such division necessary; and also, whenever in the 
course of their route the sazd road shall pass a public square, 
it may be carried with a single track, round both sides of 
said square, instead of only one, for the better accommoda- 
tion of the public on both sides thereof. 


Iifth. The said associates shall be required to procure a 
depot, at some place near or at the lower part of said route, 
for the purpose of keeping withdrawn from Broadway such 
proportion of the cars coming down in the morning as shall 
not be required for the accommodation of the return travel 
until the afternoon; and also, they shall be required to stop 
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a portion of the cars at the Park, and to send down below 
that point no greater proportion of the whole number em- 
ployed, than shall be found by experience to be requisite for 
the accommodation of the travel below that point, subject to 
regulation by the Common Council. 


Sicth. The cars shall be so constructed as not to make pro- 
vision intended for standing passengers to crowd upon the 
seated passengers; and also, when all the seats are full, the 
cars shall not be stopped to take in more passengers to be 
crowded into the said seats; a flag being displayed in front 
of the car to give notice that all the seats are full. 


Seventh. The said cars shall not be allowed to stop, so as 
to obstruct a crossing, nor to stop more frequently in a block 
(unless the same be of extraordinary length) than just beyond 
its first crossing, except in rainy weather. 


Eighth. The said associates shall keep an attendant, dis- 
tinguishable by some conspicuous mark or badge, at every 
such appointed stopping place, in all parts of the street 
usually much crowded with vehicles, whose duty it shall be, 
with attention and respect, to help in and out of the cars all 
passengers who may desire such assistance, and in general to 
watch over the safety of passengers from all dangers of pass- 


ing vehicles. 


Ninth. The said associates shall be required to keep, or 
cause to be kept in readiness, a number of sleighs adequate to 
the public accommodation, when the travel of the cars may 
be obstructed by snow. 


<n 
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Tenth. The said associates shall cause the said street to be 
well swept and cleaned every morning, and the sweepings 
carried away, before eight o’clock in summer, and nine 
o’clock in winter, except Sundays ; this provision applying to 
the whole of the street south of Fourteenth-street, above 
which point the same shall be done as often as twice a week 
when the weather will permit. 


Eleventh. No higher rate of fare shall be charged for the 
conveyance of passengers from any one point to any other point 
along said route, and such combined system of routes as may 
hereafter be adopted by means of cars and transverse omni- 
buses, than five cents for each passenger. 


Twelfth. In consideration of the good and faithful perform- 
ance of all these conditions, stipulations and requirements, 
and of such other requirements as may hereafter be made by 
the Common Council, for the regulation of the said railway, 
as aforesaid, the said associates shall pay, for ten years from 
the date of opening the said railway, the annual license fee 
for cach car now allowed by law, and shall have a license 
accordingly; and after that period, shall pay such amount of 
license fee, for further licenses, as the’ Corporation, with per- 
mission of the Legislature, shall then prescribe ; or, in default 
of consenting thereto, shall surrender ‘he road, with all the 
equipments and appurtenances thereto belonging, |to the said 
Corporation, at a fair and just valuation of the same. 


Thirteenth. Within a reasonable time after the passing of 
this resolution, the said associates, or a majority in interest 
thereof, shall form themselves into a joint stock association, 

22 
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420 which association shall be vested with all the rights and privi- 
leges hereby granted, and shall have power, by the votes of 
at least a majority in interest of the associates, to frame and 
establish articles of association and by-laws, providing for the 
construction, operation, and management of the said railway, 
the mode of admitting new associates, and of transferring the 
shares or interests of any of the associates to new associates 
or assigns, the number, duties, mode of appointment, tenure, 
and compensation of officers, the manner of making contracts, 

421 amending the by-laws, and calling in assessments from the 
associates, and generally the means and mode of establishing 
the railway and carrying it on, and of controlling and manag- 
ing the property and affairs of the said association. 


Fourteenth. The association shall not be deemed dissolved 
by the death or act of any associate, but his successor in inter- 
est shall stand in his place; and the rights of each associate 
shall depend on his own fulfilment of the conditions imposed 
on him by these restrictions, or the articles of association and 
by-laws of the association; and in case of his failure to fulfil 

422 the same, after twenty days’ notice in writing to him so to do, 
his rights shall be forfeited to and devolve upon the remaining 
associates. And said associates may, at any time, incorporate 
themselves under’ the general Rail Road Act, whenever two- 
thirds in interest of the associates shall require it. 


Fifteenth. The associates, whose names are set forth in this 
resolution, shall by writing, filed with the Clerk of the Com- 
mon Council, signify their acceptance thereof, and agree to 
conform thereto ; and all new associates or assigns, duly ad- 

423 mitted according to the provisions of the articles of associa- 
tion, and by-laws, shall be deemed parties to such agreement. 
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C. 


“Whereas, the Honorable William W. Campbell, one of 
the Judges of the Superior Court, has, without color of law 
or justification, assumed the prerogative of directing and con- 
trolling the municipal legislation of this city, by issuing an 
injunction, prohibiting the Mayor, Aldermen and Commonalty 
of the City of New-York from performing a legislative act, 
supposed by him to be probably about to be performed, and 
summoning the said Mayor, Aldermen and Commonalty to 
appear before him, and show cause why the said injunction 
should not be perpetual. And whereas, the said injunction, 
issued at the close of a session, and throwing forward the 
period of such showing of cause beyond the expiration of the 
session, in regard to a measure which has been pending for 
months, bears on its face a character of indirection not less 
unjustifiable, and not less unworthy of the judiciary, than the 
usurpation of authority and jurisdiction which is contained in 
such an attempted injunction itself, -And whereas, if the 
legislative act in question should prove, on judicial investiga- 
tion, to be open to any objection of illegality or unconstitu- 
tionality, there would always exist ample opportunity for re- 
straining its execution by injunction upon the first proceedings 
of the parties authorized to carry the same into effect. And 
whereas, if such a precedent of unwarranted and unwarrant- 
able interference with the rightful functions, powers, and 
duties of a legislative body, attempted by a judge, be sub- 
mitted to or tolerated without just rebuke, not only will the 
whole municipal legislation of this city, with its half million 
of inhabitants, be subjected to the caprice or interested views 
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of any judge who might be found willing to come forward 
with attempted vetoes, in the form of injunctions, but the next 
natural step of judicial usurpation will be to arrest and veto, 
in similar manner, the legislation of the State, or that of 
Congress, on any judge’s opinion of constitutionality, expedi- 
ency, or motive, at the close of a session, when all business of 
importance is usually completed. And whereas, the reasons 


alleged therefor are equally untenable in law, and unfounded 
in facts : 


Therefore, 


Resolved, That as this Common Council will not encroach 
on the lawful jurisdiction and powers of any other public 
authority or body, so also will it never allow any other to in- 
terfere unlawfully with its own, which it holds from the peo- 
ple, and which it is bound to exercise according to its own 
judgment, and on its own responsibility, and not according to 
the views and directions of any judge or other individual citi- 
zen; and that it is the duty of the Common Council on this 
unprecedented occasion, to protect its own dignity, and the 
rights of the people of the city of New-York and its con- 
stituency, by utterly disregarding the said injunction upon its 
legislative action, and declaring its sense upon the same. 


Resolved, That the Common Council have an equal au- 
thority and right to suspect and impute improper motives to 
any intended judicial decision of any Judge; and consequently 
to attempt to arrest his action on the Bench, as such 
Judge has, in regard to the legislative action of the Common 


‘Council. 
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Resolved, That in reference to the measure against which 
the injunction in question is directed, it was adopted by the 
Common Council on grounds of public expediency, justice 
and right, for the best good of the city, both in regard to the 
accommodation and service of the public, and in regard to the 
interest of the city treasury, and also on petitions from more 
than thirty thousand citizens ; and that nothing has yet ap- 
peared which shakes the ground on which it was so adopted, and 
that we shrink from no discussion, or investigation, judicial or 
otherwise, into the foundations of these grounds, and the 
reasons of our action, collective, or individual.” 


SUPERIOR COURT. 


The People of the State of New-York, on 
the relation of Thomas E. Davis and 
Courtlandt Palmer, 

against 
Oscar W. Sturtevant. 


The answer of Oscar W. Sturtevant, to the in- 
terrogatories filed against him in this pro- 
ceeding. 


Firsr.—To the first interrogatory, he saith—That he was, 
during the last year, and is now an Alderman of the City of 
New-York, for the Third Ward. 
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Ssconp.—To the second interrogatory, he saith—That on 
the 29th day of December, 1852, while he was about enter- 
ing the chamber of the Board of Aldermen, at their evening 
session, a paper was put into his hands, which, he afterwards 
found to be a copy of the injunction mentioned in the interrog- 
atories; but that the original injunction was not shown to 

431 him, nor was the copy which was so put into his hands 
read by him, until after the session of the Board that evening 
had closed; and no papers in the action in which the in- 
junction was issued, other than a copy of the summons and 
a copy of the injunction was ever served on him, or shown to 
him, or seen by him, until he received a copy of the order to 


show cause why the attachment should not issue against 
him. 


Tnirv.—To the third interrogatory he saith—That he was 

432 present at the meeting of the Board of Aldermen, on the 29th 

day of said December, when a majority of all the members 

elected to the said Board, appeared and passed the resolution. 

A copy of which is annexed to the interrogatories, notwith- 
standing the objections of the Mayor. 


Fourr.—tTo the fourth interrogatory he saith, that he did 
at such meeting, and after the delivery to him of the copy of 
injunction as above stated, call for the re-consideration of the 
said resolution, and upon such re-consideration voted in 
favor of the said resolution; that, in calling for the re-con- 

493 sideration of the resolution and voting for it when 7e-con- 
sidered, he acted in the performance of what he believed to be 
his duty, enjoined by the law of the land and sanctioned by 
his oath; that the Common Council was to expire on the 
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8d day of January, 1853; that the re-consideration was in 
order on the 29th of December, 1852, and it was called up in 
the ordinary and regular course of business in the Board ; 
that the President of the Board, thereupon, in the common 
course of his duty as presiding officer of the Board, presented 
the said resolution for the legislative action of the Board, and 434 
declared the question to be on passing the same, notwith- 
standing the objections of the Mayor; that the President then 
directed the question to be taken by ayes and noes, and or- 
dered the Clerk to call the roll: and thereupon the Clerk 
called the roll of members, and as the name of this respondent 
was called, he did, in the performance of his legislative and 
public duty, as a member of the said Board, vote upon the 
said resolution, according to his best judgment and conscience ; 
and that thus calling for the re-consideration and voting aye, 435 
were the only acts done by him towards the passage of the 
said resolution after the delivery to him of the said copy of 


injunction. 


Firru.—To the fifth interrogatory he saith, that he excepts 
to the same, and to all the allegations relating to the same 
matter prefixed to the interrogatories, and insists that he is 
not bound to make any answers thereto, and that they should 
be expunged. 


Sixvu—To the sixth interrogatory, he saith, that he excepts 
to the same, and to all the allegations relating to the same 
matter prefixed to the interrogatories, and insists that he is 486 
not bound to make any answer thereto, and that they should 


be expunged. 


SrventH—To the seventh interrogatory, he saith, that he 
believes, though he has no personal knowledge of the fact, 
that the said resolution of the Common Council was sént to 

_ the Board of Assistant Aldermen, and on the thirtieth of said  »_ 
December, passed by the votes of a majority of all the mem- 
bers elected to such board; but that this respondent had no 
agency in sending it to the Board of Assistants, or procuring : 
its passage there. <a 


4387 And this respondent doth now deny and protest against the 
jurisdiction of this court to issue the injunction, or to prevent s 
his voting in the discharge of his legislative duty, or to call 
him to account for his vote upon the said resolution. And in 
answering these interrogatories, he does not waive any excep- : 
tions to the jurisdiction of the court, but denies that he can be 9 
held answerable to this court for any vote or act mentioned in 


these answers. 
: OSCAR W. STURTEVANT. 


City and County of New-York. 


Oscar W. Srunrevanr, being sworn, saith, that the forego- Bs 
438 ing answers are true to the best of his knowledge and belief. 


OSCAR W. STURTEVANT. 


Sworn, this 23d day of Feb. 1853, before me, 
Joun Puiturs, Com. of Deeds. 
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At a Special Term of the Superior Court, held 
at the City Hall, in the City of New- 
York, on the 1st day of March, 1853. 


Present, DUER, Justice. 
Bosworrn and Emmet, Associates. 


Tue Peortre, ex rel. &c. ( 
against 
Oscar W. Srurrevant. 


Ordered, after hearing counsel on both sides, that the said 
Sturtevant answer the 5th and 6th interrogatories. 


SUPERIOR COURT OF THE CITY OF NEW-YORK, 


The People of the State of New-York, on 439 
the relation of Thomas I. Davis and 
Courtlandt Palmer, 


against 
Oscar W. Sturtevant. 


The answer of Oscar W. Sturtevant 
to the fifth interrogatory filed against 
him in this proceeding. 


Firru—To the fifth interrogatory he saith, that he did at 
such meeting, and immediately after the adoption of the said 
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resolution, move the adoption of the preamble and resolutions, 
of which a copy marked C. is annexed to the complaint. 


That in making that motion, his only motive was to vindi- 
cate the dignity and assert the rights of the Common Council 
440 of the City of New-York, and of their whole constituency ; 
which dignity and rights he believed to be unjustly and ille- 
gally assailed by the injunction and complaint on which it was 
founded, of a portion of the contents of which he had heard 
through public rumor. That the motives of the members of 
the Common Council were aspersed, and their self-respect 
wounded by the charges of the said complaint; and that the 
circumstances under which the injunction was obtained and 
served, were highly irritating. 


The resolution had been pending nearly two months ; the 
441 chambers of the Judges were within a few rods of the chambers 
of the Common Council and the Mayor’s and other public of- 
fices of the city, and in the same building with the office of the 
Corporation Counsel. There had been ample opportunity to 
apply for the injunction before, and even at the time when it 
was applied for, there was time enough for notice to the cor- 
poration, and hearing them, before granting the injunction ; 
that the Common Council was to expire on the 3d January, 
1853; and when the respondent heard that an injunction had 
been granted without notice, and continued beyond the time 
442 when the Common Council was to expire, and requiring the 
defendants, as if in mockery, to show cause against it, on the 
12th of January, he believed that it was-a device of the oppo- 
nents of the road to defeat the resolution by indirection, and 
virtually, get the case decided without a trial. 
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This respondent also believed, as he still believes, that the 
Court had no jurisdiction to grant the injunction ; and know- 
ing that it is the right of every citizen to question and defy 
the exercise of illegal power, he did under the influence of all 
these considerations, move and vote for the said resolutions ; 443 
but, in doing so, he did by no means intend any disrespect to 
Judge Campbell or to question the exercise of any rightful 
power, or offer any resistance to the law, or any contempt to 
the lawful authority of the Court. 


Srxru.—In answer to the sixth interrogatory he saith, that 
the said preamble and resolutions were adopted by the Board 


of Aldermen. 
OSCAR W. STURTEVANT. 


City and County of New-York. 


Oscar W. Sturtevant being sworn, saith that the fore- 
going answers are true to the best of his knowledge and be- 


lief. 
OSCAR W. STURTEVANT. 


Sworn, this 23d day of Feb. 1853, before me, 
Joun Purturrs, Com. of Deeds. 444 
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NEW-YORK SUPERIOR COURT. 


The People of the State of New-York, ex rel 
Thomas BH. Davis and Courtlandt Palmer, 


against 


Oscar W. Sturtevant. 


City and County of New-York: ss. 


Henry Hilton, of said City, being duly sworn, says, that he 
was present on the 29th day of December, 1852, when Mal- 
colm Campbell served on the said Oscar W. Sturtevant, the 
injunction in the suit of Thomas E. Davis and Courtlandt 
Palmer, against the Mayor, Aldermen and Commonalty of 
the City of New-York. That such service was made by de- 

445 livering to said Sturtevant a copy of said injunction, and at 
the same time showing to him the original injunction order ; 
said Sturtevant being at the time in one of the rooms, on the 
first floor of the City Hall, adjoining the office of the Clerk of 
the Common Council. ‘That said injunction was served on 
said Sturtevant a considerable time previous to the Session 4 
of the Board of Aldermen on that evening, and that no action 
was had in said Board of Aldermen in relation to the subject 

. of the Broadway Rail Road, until, at least, one hour after 

i 446 the service of said injunction on said Sturtevant. 


i HENRY HILTON. 


Sworn before me, this 26th day of , 
February, A. D. 1853, 


Cnarues Frazer, Comissioners of Deeds. 
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NEW-YORK SUPERIOR COURT. 


The People of the State of New-York, ex rel. 
Thomas E. Davis and Courtlandt Palmer, 


v. 


Oscar W. Sturtevant. 


Special Term, March 5th, 1853. 
Present—Hon. JOHN DUER, Justice. 


An attachment for an alleged contempt, in violating an in- 
junction issued in the suit in this court, of Thomas E. Dayis 
and Courtlandt Palmer, against the Mayor, Aldermen and 
Commonalty of the City of New-York, having been issued 
and returned, and counsel for both parties having been heard; 


And it is thereupon ordered, that it be referred to William 
Kent, Esq. to hear and report what are the costs and ex- 
, Lusq if 
penses, including the expenses of this reference of the said 
Palmer and Davis in this matter, including therein reasonable 
? f=) 


counsel fees. 


And it is furfher ordered, that the parties appear before 
said referee, on the seventh day of March, instant, at three 
o’clock, P. M. without further notice, and that the referee 
make his report to this court on Thursday morning next, at 
eleven o'clock, and the parties then appear by their counsel, 
to make any objections to the said report; to the end, that 
the court may, on Saturday next, proceed to pronounce their 


final judgment in this matter. 


Enter the above. J. Dunrr. 
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THE SUPERIOR COURT OF THE CITY OF NEW-YORK. 


449 


The People of the State of New-York, ex rel 
Thomas E. Davis and Courtlandt Palmer, 


against 
Oscar W. Sturtevaut. } 


To the Justices of the Superior Court 
of the City of New-York. 

The undersigned, a referee appointed by an order of this 
court, in the above entitled cause, entered on the fifth day of 
March instant, to report what are the costs and expenses of 
the relators, Davis and Palmer in this matter, including the 
expenses of the reference and reasonable counsel fees in this 


matter. 


Respectfully report, that the attorneys and counsel of the 
relators have appeared before him and the counsel of the de- 
fendant, and that he has taken testimony in relation to the 
matters referred, and heard the arguments of counsel thereon. 


That in making this report, he has taken into consideration 
the pendency of twenty-six other cases, in which motions for 
attachments have been made, and subsequent proceedings 


450 have been had, similar to the motions and proceedings in this 


case, the questions of law being essentially the same in all, 
and the arguments on which these questions were decided 
having been made in this case. The referee, therefore, has 


183 


proceeded on the principle of ascertaining the’ aggregate 
amount of costs and expenses, and counsel fees in all the 
cases, and of assigning to each case an equal and proportion- 
ate share of this aggregate amount. 


The referee finds, that the Relators have incurred the fol- 
lowing expenses, which should be re-imbursed to them, viz: 
Sheriff’s fees in the 27 cases, being P $ 18 63 

Printing expenses, for printing the various doc- 

uments required for the use of the Court, 
and in the course of the legal proceedings, 132 15 

He further finds, that the costs of the plaintiffs, 

legally taxable in the 27 cases, amount to 

five hundred and forty dollars, being 
twenty dollars in each suit. 540 00 
In inquiring as to the amount of reasonable Counsel fees, 
to be reported to the Court, in pursuance of this order, the 
Referee has experienced a difficulty in passing upon services 
to which no precise standard of value can be applied, and 
which can only be imperfectly exhibited to him by testimony. 
The sum which is reported below, is much less than was 
claimed on behalf of the relators for their Counsel, and less, 
it was testified, than the Relators were prepared to pay. In 
discharging to the best of his discretion the duty of fixing the 
amount of the Counsel fees, the Referee states he has not 
adopted the Counsel fees, which as between counsel and client 
would probably be freely paid, but that which considering the 
important character of the proceedings before the Court and 
the elaborate argument of the Counsel, he has endeavoured to 
ascertain the amount of such Counsel fees, as it would be 
reasonable to report, in an adversary proceeding between 

plaintiff and defendant. 
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The number of the Counsel employed by the Relators was 
proved before him ; and it was conceded that the labors and 
occupation of time had not been equally born by the gentle- 
men who acted as Counsel. The Referce does not feel hims 
self called upon by the order, to enter further on this subject; 
nor to make any distinction in the fees of the Counsel. 


454 We reports as, in his opinion, reasonable Counsel fees in = 
twenty-seven cases, the aggregate sum of two thousand dol- 
lars [$2,000.] 


The Referee further reports the expenses of the reference 
in the twenty-seven cases, to be fifty dollars. 


The Referee further reports that the sum of sixty-nine cents 


is an additional Sheriff’s fee against the Defendant, Oscar W. 
Sturtevant. 


The items above mentioned of costs, expenses and Counsel 
fees computed together, form the sum of two thousand goreD 
hundred and forty dollars, and seventy-cight cents, which, 
divided equally among the twenty-seven cases, make the sum 


455 of one hundred and one dollars and fifty-one cents applicable 
to each case. 


To the last mentioned sum must be added, in the present 
case, the Sheriff's fee of sixty-nine cents. 


The Referee, therefore, reports, as the costs and expenses 
in this matter, including the expenses of this reference and 
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reasonable Counsel fees, the sum of one hundred and two 
dollars and twenty cents. 


All of which is respectfully submitted. 


WILLIAM KENT. 


Referee. 
New-York, March 8th, 1853. 


Ata Special Term of the Superior Court of 
the City of New-York, held at the 
City Hall, in said city, on the 12th 456 
day of March, 1853, 


Present, HON. JOHN DUER, Justice. 


The People of the State of New-York, ex 
rel. Thomas E. Davis and Courtlandt 
Palmer, 

against 
Oscar W. Sturtevant. 


A writ of attachment having heretofore issued out of and 
under the seal of this court, directed to the Sheriff of the City 
and County of New-York, against the above named Oscar W. 
Sturtevant, for contempt in disobeying an injunction granted 
in the action pending in this court, of Thomas I. Davis and 
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457 Courtlandt Palmer, as plaintiff, against the Mayor, Aldermen 
and Commonalty of the City of New-York, as defendants ; 
and the said Sturtevant having been, by virtue of said attach- 
ment attached by said Sheriff, and having personally appeared 
Mm court; and interrogatories, specifying the facts and circum— 
Stances alleged against said Sturtevant, having, by order of 
this court, been filed, and a copy thereof served on said Stur- 
tevant; and he haying been required to answer, and having 
answered the same; and several affidavits and papers touching 
‘the said contempt having been produced and read; and 
counsel, as well for the said relators as the said Oscar W. 


458 Sturtevant, havi ng been read, and mature deliberation being 
thereupon had : 


é 
. 


Tt is now here considered and adjudged that the said Oscar 

W. Sturteyant has been and is guilty of the misconduct al- 
leged against him in the proceedings, and that such miscon- 
duct was calculated to, and actually did defeat, impair, impede 

and prejudice the rights and remedies of the said plaintiffs, 
Thomas E. Davis and Courtlandt Palmer, in their said action 
against the Mayor, Aldermen and Commonalty of the city of 
New-York, and that the said Davis and Palmer have, by rea- 

458 son of the said misconduct been put to a large amount of costs 


and expenses, to wit, the sum of one hundred and two dollars 
and twenty cents. 


And it is further considered and adjudged, that thesaid Oscar 
W. Sturtevant for his said misconduct be imprisoned in the 
common jail of the City and County of New-York, for the 
period of fifteen days ; and further, that a fine of three hundred 
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and fifty-two dollars and twenty cents be, and the same is 
hereby imposed upon the said Oscar W. Sturtevant, for his 
said misconduct, and that he stand committed to the common 
jail of the Céty and County of New-York until the said fine 
be paid. 


And it is further considered and adjudged, that the sum of 
one hundred and two dollars and twenty cents, part of the 
said fine, be paid over to the said Davis and Palmer, or 
their attorneys, to satisfy their said costs and expenses in the 
premises; and that the residue of the said fine be paid to the 
Clerk of this Court, to be disposed of according to law, and 
that a warrant issue to carry this judgment into effect. 
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SUPERIOR COURT OF THE CITY OF NEW-YORK. 


461 The People of the State of New-York, 
on the relation of Thomas E. Davis 
and Courtlandt Palmer, 

against 


Oscar W. Sturtevant. 


Take Notice, that the above-named, Oscar W. Sturtevant, 


hereby appeals to the General Term of this Court from the 
final order or judgment, entered in this proceeding, at the 
Special Term of this Court, on the 12th day of March, 1853. 


Dated New-York, March 12th, 1853. 
/ Yours, &c. OSCAR W. STURTEVANT. 
To 


462 R. G. Campneiz, Esq., Clerk of the Court ; and 
McMurray & Hinron, Usqrs., Plaintif[s’ Attorneys. 
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At a General Term of the Superior Court, _ 
of the City of New-York, held at the 
City Hall, in said City, on the 12th 
day of March, 1853. 


o Present—Joun Durr, Josrrn S. Bosworru, and Ronert =a 
Eumerr, Justices. 


a eee se alte 
The People of the State of New-York, 4 
ex. rel. Thomas E. Davis, and Courtlandt ig 


4 Palmer, 


against 


_ Oscar W. Sturtevant. 


An Appeal having been taken, by the defendant to the 
General Term of this Court from the Judgment or order, this 
ra day made, by the Special Term of said Court, adjudging the ; 
said defendant to be guilty of a contempt, and directing the 463 
punishment thereof, and a motion having been thereupon 
made, by the said relators, to dismiss the said appeal, on the 
ground that no appeal would lie in such a case, and counsel 
for both parties having been heard on that question, 
It is thereupon ordered that the said motion be denied. 
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At a general term of the Superior Court of the 
City of New-York, held at the City 
Hall, in said city, on the 12th day of 
March, 1853. 
Present—Joun Durr, Josrrm 8. Bosworrn, 
and Rozert Exner, Justices. 


The People of the State of ‘New-York, ex 


rel. Thomas E. Davis and Courtlandt 
Palmer, 


against 
Oscar W. Sturtevant. 


The appeal by the defendant from the judgment or order of 
the special term of this court, adjudging the defendant to be 
in contempt, and directing the punishment thereof, having 
been brought on ata hearing, and counsel for both parties 
having been heard, and mature deliberation been thereupon 
had, it is now here considered and adjudged, that the said 
judgment or order of the Spécial Term be, and the same is, 


465 in all things affirmed. 
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NEW-YORK SUPERIOR COURT. 
Sreciat Term, February 5th, 1853. 


Before Hon. JOHN DUER, Justice; 


Camppett, Boswortu and Emmet, J. J. 
associated with him on the argument. 


Thomas E. Davis and Courtlandt Palmer, 
vs. 


The Mayor, Aldermen and Commonalty of 
the City of New-York. 


OPINION BY DUER, J. 


A motion has been made in this case for an attachment 
against Oscar W. Sturtevant, one of the Aldermen of this 467 
city, for an alleged contempt of the authority of this Court, 
by an act of positive disobedience to its lawful process. 


The material facts that have given rise to the motion, and 
upon which its determination, in a measure, rests, I shall en- 
deayor to state in a few words. 


On the 27th of December last,'the plaintiffs, in their own 
right, and on behalf of all others, the tax-paying inhabitants 
of this city, exhibited their complaint, duly verified, to our 
Associate, Justice Campbell; who, on the same day, in con- 468 
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formity to the prayer of the complaint, and holding that the 
matters set forth therein entitled the plaintiffs to the relief 
demanded, granted an order “of injunction, commanding and 
enjoining inter alia that the defendants, the Mayor, Aldermen 
and Commonalty of the City, and each of them, should abso- 
lutely desist and refrain from granting to, or in any manner 
authorising Jacob Sharp and others, (the persons named in a 
resolution, of which a copy was annexed to the complaint, ) or 
any other person or persons, the right, liberty or privilege of 
laying a double or any track for a railway in the street known 
as Broadway, in this city, from the South Ferry to Vifty-ninth 
street, or any railway whatever. 


The resolution of the Common Council, 1o which the com- 
plaint and injunction refer, is upon its face, not only by its 
manifest intent, but by its express words, a grant of permis- 
sion or authority upon certain conditions and stipulations, to 
Jacob Sharp and other persons named as his associates, to lay 
a double track for a railway in Broadway and Whitehall or 
State street, from the South Ferry to Fifty-ninth street ; and 
to render the resolution, when finally adopted, effectual as a 
grant, nothing more was required than that the persons named 
as associates should, by a writing to be filed with the Clerk of 
the Common Council, signify their acceptance. The com- 
plaint alleged that the resolution had, before that time, been 
adopted by each Board of the Common Council, and had been 
returned by the Mayor, with his objections, to the Board of 
Aldermen, in which it originated; and averred that those 
members of each Board, (constituting in each a majority of 
those elected,) by whose votes the resolution had originally 
passed, had given out and declared that they intended again 
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to pass the same, notwithstanding the objections of the Mayor; 
and that the grantees named in the resolution had also made 
known their intention to file their written acceptance imme- 
diately upon its adoption. 


The actual conduct of the parties corresponds with these 


anticipations. 


On the 28th of December, the order of injunction, together 
with a copy of the summons and complaint, was duly served 
upon the Mayor ; and upon the same or the following day, the 
injunction, with a copy of the summons, was served upon each 
member of the Board of Aldermen. 


On the evening of the 29th of December, the Board of Al- 
dermen met, and the resolution making the grant to Sharp 
and his associates, being brought forward for re-consideration, 
it was again passed—the Alderman now before us and twelve 
of his associates voting for its adoption. And, in order, it 
would seem, that no doubt might remain as to the nature and 
motives of their action, the majority of the Board, upon the 
same evening, and upon the motion of Alderman Sturtevant, 
adopted certain resolutions, which are set forth at large in the 
papers before us, but which we deem it unnecessary now to 


recite. 


It is suflicient to say, that one of these resolutions declared 
that it was the duty of the Common Council to protect its own 
dignity and the rights of its constituents, the people of the 
city, ‘ by utterly disregarding the injunction upon its legisla- 
tive action, and declaring their sense of the same ; and that 
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a preamble to the resolutions which was adopted with them, 
delared their sense of the injunction, by denouncing it in no 
measured terms, as an attempt, without color of law or justi- 
fication, to direct and control the municipal legislation of the 
city, as bearing upon its face a character of indirection not 
less unjustifiable and not less unworthy the judiciary than its 
usurpation of authority and jurisdiction, and asa precedent of 
an unwarranted and unwarrantable interference with the right- 
ful functions, powers and duties of a legislative body. 


The original resolution ’or grant, and the additional resolu- 
tions vindicating the rights and dignity of the Common Coun- 
cil, were transmitted to the Board of Assistant Aldermen ; and 
on the evening of the 30th of December, the original resolution 
was adopted by that body ; but whether any action was then 
or has since been taken on the additional resolutions, does not 
appear. On the same evening, the associates named in the 
original resolution, by a writing signed by them all, and filed 
with the Clerk of the Common Council, signified their accept- 
ance of the resolution, and their agreement to conform there- 
to; and thus, if these proceedings were valid, the grant, which 
the order of injunction prohibited the defendants from making, 
became absolute, and the grantees acquired the very right, 
liberty and privilege of laying a track for a railway in Broad- 
way, which the injunction, by express words, had strictly com- 
manded should not be given. 


It follows from the statement that has now been made, that 
a majority of the members of the present Board of Aldermen 
have deliberately chosen to place themselves towards this 
Court and its proceedings, (for the act of the Judge who issued 
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the injunction, is that of the Court—Code, § 218,) in a relation 
of direct and open hostility. Admitting their own knowledge 
of the order of injunction, and of the reasons upon which it was 
founded—reasons which they have declared to be untenable in 
law and unfounded in fact—construing the order as command- 
ing them to desist and refrain from the performance of the act 
which they were determined to perform, and have performed 
—they have chosen to treat it as an illegal assumption of au- 
thority, an exercise of power without right, which their duties 
to themselves and to their constituents required them to dis- 
regard and resist. Relying on their own knowledge and con- 
victions, not only of their own duties and powers, but of the 
duties and powers of the judiciary of the State, they have pub- 
licly raised an issue which this Court is compelled to meet, 
and bound to determine. That issue is, whether this Court, 
by an unprecedented stretch of judicial authority, has invaded 
the province and violated the rights of the Common Council 
as a legislative body, or those members of that body, who 
openly denied and boldly disregarded the authority of this 
Court, are guilty of the criminal disobedience with which they 
are charged, and we are now called upon to punish. 


The questions, therefore, which this motion involves, pos- 
sess no ordinary interest. It is felt by all, that they are in no 
ordinary degree grave and delicate. With a just sense of their 
importance, they have been-elaborately argued by the counsel 
of the parties, and have been carefully and anxiously consid- 
ered by ourselves. For obvious reasons, it would be desirable, 
were it possible, that these questions should be determined by 
another tribunal; but as no such transfer can be made of our 
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jurisdiction, we must not and will not shrink from the Tespon- 
sibility which the law imposes. 


If the injunction that has been issued, was indeed an un- 
justifiable excess of jurisdiction—an unprecedented act of judi- 
cial power—it will be our duty to confess, and with all possible 
expedition, correct the error ; but if the lawful mandate of this 
Court, issued in the exercise of its known jurisdiction, has 
been publicly denounced and wholly disregarded by those to 
whom it was directed, and who were, from their official posi- 
tion, under a peculiar obligation to respect and obey it; we 
should indeed be unworthy of our station, could we hesitate to 
maintain firmly the rights of the judiciary, and vindicate ef- 
fectually the insulted, but, we trust, still paramount authority 
‘of the law. 


We proceed to the immediate consideration of the questions 
that have been discussed. 


It has been contended, thatAlderman Sturtevant is not liable 
to an attachment for the contempt with which he is charged, 
for the following reasons : 


First, because he is not a party to the suit; and the law is 
settled, that it is only a party against whom reliefis sought 
and may be given, who is bound by an injunction. 


Second, because the service of the injunction upon him, was 
irregular and void, not being accompanied by the service of a 
copy of the affidavit ; the verified complaint upon which it 
was founded. 
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Third, because the only breach of the injunction with which 
he is charged, consists in the act of voting for the resolution 
to which it refers; an act to which the terms of the injunction 
do not apply, and which they were not intended to restrain. 


And lastly, because if the injunction must be construed as 
intended to restrain the re-consideration and adoption by the 
Common Council of the resolution in question, the prohibi- 
tion, as illegal and void, was properly disregarded ; no court 
of law or equity having any jurisdiction to control, in any 
case or for any reasons, the legislative action of a corporate, 
and more especially, of a municipal body. ; 


These objections will be considered in the order in which 


they have been stated. 


The first, that Mr. Sturtevant is not a party to the suit, 
and, therefore, was not bound to obey the injunction; we are 
all of opinion, cannot be sustained. 


It is unnecessary now to determine the question, whether, 
under the provisions of the code, (section 219,) a person to 
whom an injunction is directed, is wholly excused from obedi- 
ence, unless he is a party to the suit, and one of those against 
whom relief is demanded. It will be time enough to consider 
and decide this question, (which is, perhaps, more doubtful 
than it seems to have been regarded,) when it shall properly 
arise in a case before us. It does not arise in the case now 
before us, for the plain reason, that Mr. Sturtevant is, in judg- 
ment of law, a party to the suit. He is not, indeed, a party in 
his proper name, or as a mere individual; but he is so in his 
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official character, and it is his personal action in that chardc- . 
ter that the injunction, not only by its legal construction, but 
by its express words, seeks to restrain. It is not addressed 
to the Mayor, Aldermen and Commonalty of the City, as an 
abstract metaphysical being, but it is addressed to each indi- 
vidual member of the whole corporate-body ; and it controls 
the personal action of every one of them whose consent or co- 
operation might be necessary to the completion of the corpo- 
rate act which it strictly prohibits. It imposes a command 
and duty upon every one of them to refrain absolutely from 
performing or concurring in the performance of the prohibited 
act, for the very purpose, and as the necessary means of pre- 
venting it from becoming an act of the corporation. It is not 
true, as the objection we are considering plainly assumes, that 
when a judicial command in relation to a corporate act, a man- 
damus or injunction is directed to a corporation solely by its 
corporate name, the members and officers through whom alone 
the corporation can act, may disregard it with entire impunity ; 
and by their disobedience, render the process of the court 
wholly ineffectual. The law, we apprehend, is otherwise set- 
tled. That the mandate of the court in these cases may, with 
entire propriety, be directed exclusively to the corporate body 
by its corporate name has not been denied; and there are nu- 
merous decisions that show that when such is the form of the 
order or writ, it is operative and binding not only upon the 
corporation itself, but upon every person whose personal 
action as a member or officer of the corporate body it seeks to 
restrain or control. Every such person is as fully bound to 
personal obedience, as if personally named in the process, and 
consequently is just as liable for his disobedience.” (Rew vs 
Mayor of Abingdon, 1 Lord Raymond, 560; Rex vs. Mayor 
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of Shelford, 2 Cases in Chan. 171-2; Lord Raymond, 848 ; 490 


Rea vs. Mayor of Tregony, 8 Mod. 111; Bank Commissioner 
vs. City Bank of Rochester, 1 Barb. ch. p. 636.) We under- 
stood the learned counsel for the defendants to admit that in 
the case of a mandamus, the law is such as we have stated, 
and we are clear in the opinion, that in respect to the persons 
upon whom it operates, there can be no distinction between a 
mandamus and an injunctiou. Indeed, all the decisions rest 
upon the same principle, a principle which Lord Kenyon, in 
the case of Rex vs. Holland, has briefly and forcibly stated. 
(5 Term R. 622.) It is that, where “a duty is thrown upon 
a body consisting of several persons, each is individually re- 
sponsible for its performance, and individually liable for its 
breach ;” and in the application of this principle, it is plamly 
immaterial, whether the duty result from an act of the Legis- 
lature, or the mandate of a court of justice. 


We remark in conclusion, that upon any other construction 
than that which we adopt, an injunction addressed exclusively 
to a corporation must be, in all cases, a nugatory and senseless 
proceeding. A corporation cannot be attached, nor have we 
been able to discover that there are any means by which, 
when such is the form of the injunction, its obedience as a 
Corporation may be compelled or its disobedience punished. 
And that there are none, Lord Loughborough, in the case of 
the Mayor of London vs: the Mayor of Lynn, seems distinctly 
to admit. (1 H. Black, 209.) Unless the injunction, there- 
fore, in such cases, operates upon those members and officers 
of the Corporation by whom its corporate will be manifested, 
and corporate acts performed, and unless it creates a duty for 
which they are parties to the suit, are personally responsible, 
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it is emphatically brutum fulmen—the words may be those of 
command or menace, but they are addressed to no one, and 
signify nothing. 


The next objection, that the omission to serve upon the 

Aldermen, with the injunction, a copy of the complaint, 

494 rendered the service of the injunction itself, or as to them, 

inoperative and void, like the preceding, we are satisfied, must 

be overruled. It furnishes in this case no reason for not 
proceeding to an attachment. 


Notwithstanding the positive terms of the code, (sec. 220,) 
we doubt exceedingly whether, when the injunction itself is 
duly served, the omission to serve a copy of the affidavit upon 
which it was founded, may, in all cases, be alleged as a valid 
excuse for disobedience. When the order of injunction can- 

495 not properly be understood and consequently obeyed, without 
a knowledge of the contents of the affidavit, the service of a 
copy must doubtless be made. But when the injunction is 
plain and explicit, and leaves no doubt as to the act which the 
party upon whom it is served is required to perform, or desist 
from performing, it may well be doubted whether the irregular 
omission of the affidavit should be held to release him from the 
duty of obedience. In such cases, a knowledge of the con- 
tents of the affidavit would neither instruct him as to his duty, 

496 nor avail to discharge him from its performance ; since what- 
ever may be the facts stated in.the affidavit, the injunction, 
when emanating from a competent authority, until dissolved, 
must be obeyed. (Krom vs. Hogan, 4 Howard, P. R. 225 ; 
Woodward vs. King, 2 Ch. Ca. 203; Sullivan vs. Judah, 4 
Paige, 446.) 
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The purpose for which the code very properly required that 
a copy of the affidavits shall in all eases be served, is not that 
the party upon whom it is served may determine whether he 
will or will not obey the injunction, but merely to enable him, 
without delay, if so advised, to move for its dissolution, 
It is not, however, upon the ground that in this case the 
alleged irregularity in the service of the injunction was not 


such as to excuse the disobedience that followed, that we 


overrule the objection. The papers show that there was in 
truth no irregularity that the defendant, Sturtevant, can be 
permitted to allege. A copy of the complaint, together with 
the injunction, was duly served upon the Mayor, on the 28th 
of December, the day before the meeting of the Board of 
Aldermen. The service was properly made upon him as the 
chief officer, (2 R. S. p. 458; section 5,) and for that purpose 
the representative of the whole Corporation; and we are 
clearly of opinion, that this service was sufficient and effectual 
as to every member of the corporate body whose personal 
conduct as such the injunction was designed to control; and 
to whom the actual knowledge of its contents may justly be 
imputed. That the defendant, Sturtevant, and the Aldermen 
who acted with him, possessed this knowledge is not denied ; 
and it even seems that they well knew what were the allega- 
tions in the complaint itself, ‘They have resolved that the 
reasons alleged for the injunction ‘were untenable in law and 
It is only in the complaint, however, 


unfounded in fact.” 
that these reasons are alleged ; and it is therefore from the 


complaint that their knowledge of them must have been de- 
rived. Under these circumstances, it would indeed be a 


mockery of justice to permit the alleged irregularity in the 
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service of the injunction, to excuse its deliberate and confessed 
violation—confessed, we mean, in the resolutions of the Alder- 
men, although not in the arguments of their counsel. 


Passing, then, from objections merely preliminary and for- 
mal, we proceed to an inquiry which touches in a measure the 
merits of this motion, namely—whether the defendant, Stur- 
tevant has, in fact, been guilty of the contempt with which 
he is charged; and this he certainly has not, unless he has 
committed some act from which the injunction, by its terms 
or its necessary construction, commanded him absolutely to 
desist and refrain. It is true, that Mr. Sturtevant, and those 
who acted with him, have publicly declared that they under- 
stood the injunction in the very sense for which the counsel 
for the plaintiff contends, as the only sense of which its terms 
are susceptible. And it is also true, that thus understanding 
the injunction, they not only disregarded, but proceeded, so 
far as depended on their own action, to rescind and nullify it; 
but we shall not hold that they are concluded by their mis- 
takes, if a mistake they have committed. Their error does 
not work an estoppel; for, unless they have violated the in- 
junction in its true legal construction, there has been no 
breach for which they are liable to be punished as a contempt, 
whatever may be thought of their intentions and their lan- 
guage. 


What, then, is the command of the injunction ?- What the 
corporate act which its terms prohibit? 


If we read the complaint, it is manifest that the sole object 
of its prayer, which the injunction exactly followed, was to 
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prevent the adoption of the resolution in relation to a rail road 
in Broadway, which it alleged that the Common Council meant 
to re-consider, and had determined to pass ; but we have some 
doubts whether the allegations in the complaint can, with pro- 
priety, be invoked to govern the construction of the injunc- 
tion ; and it is, therefore, to the terms of the injunction that, 
in considering the question we have proposed, we mean to con- 
fine ourselves. The language of the injunction is clear and 
unambiguous. The corporate act which it prohibits, is that 
of granting to Jacob Sharp and his associates, or to any other 
person, the authority and privilege of laying down a double, 
or any other track, for a railway in Broadway, between cer- 
tain limits, and if no such grant as a corporate act has been 
made, the injunction has not been violated—but the fact that 
such a grant has been made, is undeniable ; it is not only 
confessed by all, but avowed and gloried in by those who 
made it, and those who have obtained it. The resolution mak- 
ing the grant has been re-considered and adopted ; and in the 
very mode which it prescribes, has been accepted by the gran- 
tees, and Jacob Sharp and his associates now claim to possess, 
by a valid title, the very right, liberty, and privilege, which the 
injunction, speaking the voice, and carrying with it the author- 
ity of this Court, has said they should not be permitted to 
acquire. ‘The corporate act that the injunction prohibits, has 
been performed; and it therefore seems an affront to common 
sense, to say that the injunction has not been violated. It has 
been violated, just as certainly as if by express words it had 
forbidden the passage of the resolution it was designed to pre- 
vent. We repeat, the injunction has been violated; and the 
only inquiry that remains, is by whom it has been violated ? 
and who, assuming it to have been rightfully issued, are ame- 
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nable to this Court for their contempt of its authority. It is 
idle to speak of its violation as merely a corporate act, for 
which no member or officer of the corporation is, or can be, 


liable. 


We have already shown, that an injunction may be properly 
directed to a corporation solely by its corporate name; and 
that when so directed, it operates to restrain the personal ac- 
tion of every member of the corporate body, by whose assent 


or co-operation, the corporate act that is forbidden may be 
accomplished. 


Tn the case before us, the injunction not only commanded 
the Board of Aldermen and the Board of Assistants not to 
make the grant to Jacob Sharp and his associates which it 
describes, but it commanded each Alderman and each Assist- 
ant not to give his assent to any such grant, if proposed for 
his adoption—not to give his assent to it for the purpose and 
with the intent of rendering it operative and effectual as a 
corporate act. The resolution adopted by the Common Coun- 
cil is the very grant that the injunction describes ; and to this 
grant, every Alderman who voted for the resolution, with the 
intent that it should take effect as a corporate act, has given 
his assent. Every one of them, therefore, who has thus as- 
sented, the conclusion is plain and irresistible, has done the 
very act that the order of the Court commanded him not to 
do; and by so doing, has violated its mandate and contemned 
its authority. And unless this be true, it follows that when 
an injunction, directed to a body consisting of several per- 
sons, commands them not to perform a joint act, although all 
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unite in performing the act, no one of them breaks the injunc- 
tion—no one of them is liable to be punished. 


Two partners intended, by their joint act, to make a fraudu- 
lent transfer of their whole partnership property ; suspecting 
their design, their creditors file a complaint, and obtain and 
serve an injunction, by which the intended transfer, the medi- 
tated fraud, is strictly forbidden. The transfer is, however, 
made, the fraud accomplished, the authority of the court 
defied, and the guilty partners rejoice in their impunity. 
Neither of them, it seems, can be attached, for the valid rea- 
son, that the fraudulent transferer was the act of both; and, 


therefore, the act of neither. 


Let it not be said, that the supposed case is not analogous; 
the analogy, in truth, is perfect ; for it is not at all affected or 
impaired by the circumstance that the body to which, in the 
present case, the injunction was directed, was a corporation, 
not a partnership. The injunction in this case commanded 
the Common Council not to make a certain grant to certain 
persons. The Common Council has made the grant ; yet we 
are told that the injunction has not been broken, or, if broken, 
has been broken by the Common Council alone, the two 
boards forming the body ; and not all by the individual mem- 
bers, by whose concurrent votes the grant, as a corporate 


act, was adopted and effected. 


In conclusion, the whole argument, it is manifest, depends 
upon the truth of the proposition with which we started, 
namely, that an injunction directed to a corporate body, is 
binding upon the individual conscience, and restrains the in- 
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dividual action of each of its members. If this, as a propo- 


Sition of law, is certainly true ; and that it is so, we cannot 
doubt, then the injunction, which, in this case, has plainly 
been violated by the Corporation as a body, has just as plainly 
been violated by every member who has given his individual 
assent to the corporate act by which such violation was effect- 
ed. That assent was given- by the member now before us, 
Oscar W. Sturtevant. He has therefore, as an individual, 
Violated the injunction ; and having thus been guilty of the 
contempt with which he is charged, the attachment moved for 
must be issued against him, unless the order of this court, 
which he has disobeyed, was itself unlawful and yoid. 


It is upon this ground alone, that he has himself justified 


his disobedience ; and it is upon this ground alone, that he can 
be exempted from its punishment. 


Before we proceed, however, to the discussion of the ques- 
tion whether the order of this court, from its total want of 
Jurisdiction, was illegal and void? there are some considerations 
hitherto unnoticed, to which it seems expedient to divert. 


Hitherto, we have passed over in silence an argument upon 
which the counsel for the defendants seemed to lay a peculiar 
stress—namely, that the injunction was not violated at all, 
by the mere adoption of the resolution containing the grant 
to Jacob Sharp and his associates; and, consequently, not 
Violated by those by whose votes the resolution was passed. 


rn . . « + . 
: The adoption of the resolution, it was said, was not a grant ; 
twas merely an inchoate and initiatory act, which, but for 
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the subsequent acceptance of the grantees, might have re- 
mained for ever ineffectual. Until this acceptance was executed 
and filed, no grant was made ; no authority, right, or privilege 
given; and, consequently, until then, neither in its terms nor 
in its spirit, was the injunction violated. This acceptance, 
however, was the act of persons to whom the injunction did 
not extend; and for whose acts, neither the Corporation nor its 
members can be made responsible. 


Notwithstanding the apparent confidence with which this 
argument was urged, we find it difficult to believe that it was 
seriously meant to be pressed upon our adoption; since it could 
hardly have escaped the counsel that, with equal propriety 
and force, might the same argument be urged in every case 
in which a grant, transfer, or any disposition of property 
whatever, is forbidden to be made, either by a_corporation, a 
partnership, or an individual. In no case, is a grant effectual 
by the mere will and act of the grantor. In every case, it 
depends for its ultimate validity upon the assent and acceptance 
of the grantee. Hence, if the argument is valid, it follows 
that an injunction, which is meant to restrain a fraudulent or 
illegal grant, addressed only to the grantor, may be disregard- 
ed in all cases with entire impunity. You cannot punish the 
grantor if a fraudulent trustee or debtor; because the grant 
which he executed and delivered, might have been rejected by 
the grantee ; and but for his acceptance, would have been wholly 
ineffectual. You cannot punish the grantee, for he was not 
named in the injunction. 


The reply to the argument in the cases supposed, is exactly 
that which must be given in the present. The fraudulent 
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519 trustee or. debtor is forbidden to make the grant, with the 
intent that it shall be effectual, and in a mode, by which it 
may be rendered so; and when it is proved that he has done 
all that he could do to render the grant operative and valid, 
he is certainly and justly punished. 


So in the present case, the Common Council, and amajority 
of its members, have done all they could do to render the 
grant they were forbidden to make, operative and effectual. 
They passed the resolution with the intent that it should ope- 

520 rate as a grant ; and in the confident expectation that, by its 
acceptance, it would become such. If they meant otherwise, 
they either should not have adopted the resolution at all; or, 
when they had passed it, should, as they might have done, 
have forbidden its acceptance. As the case stands, they have 
made the grant which they were commanded absolutely to de- 
sist and refrain from ELST and this grant, as they intend- 
ed it by their permission and with their consent, has become 
absolute ; hences if poze have a meaning, or-the Jaw an in- 
tention, they have violated the injunction both in its letter and 


in its spirit 5 and I am constrained to add, they meant to vio- 
Jate it and knew they had done so, 
? 


— 
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We are told, however, that the members of the Common 
cil could not have acted otherwise than they did. ‘Their 
varter pound them, et) said, to re-consider the resolution ; and 
when ye-considered, It was not merely their right, but their 
duty, t° vote upon It pocordne to the dictates of their own 

. and to punish them for the exercise of this right, 
op would be injustice and aa /0 The answer is brief and con- 

* The charter imposed upon them no such absolute 
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duty as is asserted. When an ordinance or by-law is returned 
to the Common Council, we apprehend, that its re-considera- 
tion depends, in all cases, upon the will of the majority ; and 
assuredly in the present case, they were not bound to re-con- 
sider the resolution at the time and in the manner they did. 
I add, that even upon the supposition that they were bound 
by the provisions of their charter, to re-consider the resolution, 
they were equally bound by the mandate of this Court to re- 
scind and reject it when re-considered, if the order of the court 
was, in truth, issued in the exercise of its proper jurisdiction. 


I pass, therefore, to the last and most important objection 
that has been urged as conclusive against the present motion 
—the alleged want of jurisdiction in this or any Court, to re- 
strain the action of the Common Council upon the subject be- 
fore them, as was attempted by the injunction which they 
chose to disregard. It was upon this allegation, that the de- 
fence of the Common Council was mainly rested in the argu- 
ment before us; and it is exclusively upon its truth, that its 
members, in the first instance, elected to place their own jus- 
tification of their conduct. The question which it involves 
has been perplexed by much extraneous reasoning and learn- 
ing, and complicated with many considerations that do not at 
all belong to it ; yet, if Imistake not, it is simple in its own 
nature, and by no means difficult of solution. 


The true and only question is, whether from the total want 
of jurisdiction in this court over the subject matter to which 
the order of injunction related, the order was void, upon its 
face? for it is this defect of jurisdiction, and this alone, that 
has been or can be pretended to exist ; and when it exists, it 
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must in all cases, be thus apparent. The injunction com- 
manded the Corporation and its memhers to desist absolutely 
from the performance of certain specified acts; and, ifthis com- 
mand could, under no circumstances, be rightfully addressed 


526 by a court of equity to a municipal corporation, the Com- 
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mon Council and its members, in the just maintenance of their 
Own rights, were bound to disregard it ; but if it was a com- 
mand that, under any circumstances and upon any grounds, 
for any reason whatever, this court might impose upon the 
Common Council and its members, it was at their own peril 
that they refused to obey it. They had no right to regulate 
their conduct by their own opinion, or the opinion of their 
counsel, as to the truth or sufficiency of the allegations in the 
complaint, upon which the order addressed to them was found- 
ed. For the purpose of determining whether they would obey 
or disregard the injunction, they had no right to look into the 
complaint at all; and this for the plain reason, that the juris- 
diction of the court may be certain and undoubted, and yet 
the facts and allegations set forth in the complaint be wholly 
insufficient to warrant its exercise. When this insufficiency 
exists, there is a want of equity in the complaint, for which 
the injunction will be dissolved ; but this want of equity is no 
evidence of a want of jurisdiction, that, rendering the process 
void, justifies disobedience. A party upon whom an injunc- 
tion is served, (they are the words of Chancellor Walworth 
that I quote,) is not permitted to speculate upon the future 
decision of the Court as to the equity of the bill, and disobey 
the injunction, upon the ground that upon the merits it ought 
not to have issued. (People vs. Spalding, 2 Paige, 329; Sulli- 
van vs. Judah, 4 Paige, 446.) I add, that if there are any 
valid grounds in law, upon which the injunction, in a particu- 
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lar case, might have issued, although not one of the grounds 


may be stated in the complaint, the court has jurisdiction, and 529 


its order must-be obeyed. It is erroneous, but certainly not 
void ; and it is only a certain, a manifest invalidity that can 
excuse and protect disobedience. 


Although the want of equity, and the want of jurisdiction, 
(as was justly observed by the experienced and learned counsel 
who last addressed us,) are frequently confounded, not only by 
text-writers, but by judges; yet, the distinction which sepa- 
rates them is very reasonable and intelligible, as well as cer- 
tain and established. This distinction, however, I cannot but 
think was, to a considerable extent, lost sight of in the argu- 
ments that were addressed to us on the part of the defendants ; 
and it is this circumstance that rendered a large portion of the 
observations that were made, and authorities cited, wholly 
inapplicable to the true and only question now before us. It 
is, however, that question alone, as I shall again state it, that 
I mean to consider and discuss. 


Was the order of this court, which, as an illegal exercise of 
power, was disregarded by the Common Council, void upon 


its face? 
The order commanded the Common Council not to grant 


to Jacob Sharp, and others, or to any other person, the right, 
liberty and privilege of laying down a double, or any other 


track, for a railway in Broadway. 


At the time this injunction was obtained, a resolution, 


making such a grant to Jacob Sharp, and others, was about to 
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be re-considered by the Common Council; and, as the terms 
of the injunction embrace this resolution, and were, undoubt- 
edly, meant to restrain its adoption, it is reasonable to con- 
strue the order exactly as it would be necessary to construe 
it, had it referred to and recited the resolution ; and, by ex- 
press words, had forbidden the Common Council to re-con- 
sider and adopt it. It is this construction, therefore, that I 
adopt ; and, for the purposes of this opinion, I shall treat the 
resolution as an ordinance by law; and its re-consideration 
and adoption, as properly acts of legislation in the fullest sense 
in which the term legislation can be justly applied to the acts 
of a corporate body. 


Making these concessions—the denial of the jurisdiction of 
this court amounts to this—that a court of equity, of general 
jurisdiction, has no power, in any case or for any purpose, to 
restrain the legislative action of a municipal corporation, nor 
in any manner to interfere with or control its legislative dis- 
cretion; no matter to what subject the action may be directed, 
nor how manifest and gross the violation of law, even of the 
provisions of its own charter, that it may involve; and no 
matter by what motives of fear, partiality, or corruption, its 
discretion may be governed, nor how extensive and irreparable 
the mischief that, in the particular case, may be certain to 
result to individuals or the public, from its threatened exercise. 


If this be true as a proposition of law, then the injunction 
order of this court, from the want of jurisdiction manifest on 
its face, was wholly void. If the proposition be not true, the 
order was valid, and should have been obeyed. 
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In justice to the counsel for the defendants, it must be ad- 
mitted that they shrank not from maintaining the truth of the 
proposition in all its extent, well perceiving that the necessity 
of their argument admitted no alternative ; since, to admit a 
single exception, was to admit the jurisdiction which they 


denied. 


_ In reply to a question put by the court, it was expressly 
affirmed, that, should the Common Council attempt by an or- 
dinance, and from motives manifestly corrupt, to convey for 
a grossly inadequate or merely nominal consideration, all the 
corporate property of the city, neither this nor any other 


court, would have power to suppress by an injunction, the. 


meditated fraud, or when consummated, to rescind the grant, 
or punish its authors, or divest them of its fruits; there could 
be no remedy, we were told, but from the force of public 
opinion and the action of the people at an ensuing election, 
and all this upon the ground, that neither the propriety nor 
the honesty of the proceedings of a legislative body, nor 
while they are pending, even their legality, can ever be made 


a subject of judicial inquiry. 


This, it must be confessed, is a startling doctrine. We all 
felt it to be so when announced; and I rejoice that we are now 
able to say, with an entire conviction that, applied to a muni- 
cipal corporation, it is just as groundless in law as it seems 
to us it is wrong in its principle, and certainly would be perni- 


cious in its effects. 
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The doctrine exactly as stated, may be true when applied 538 


to the legislature of the State, which, as a co-ordinate branch 
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of the government, representing and exercising in its sphere 
the sovereignty of the people, is, for political reasons, of 
manifest force, wholly exempt in all its proceedings from any 
legal process or judicial control; but the doctrine is not, nor 
is any portion of it, true, when applied to a subordinate 
municipal body; which, although clothed to some extent with 
legislative and even political powers, is yet in the exercise of 
all its powers, just as subject to the authority and control of 
courts of justice, to legal process, legal restraint, and legal 
correction, as any other body or person, natural or artificial. 


The supposition that there exists an important distinction, 
or any distinction whatever, between a municipal corporation 
and any other corporation aggregate, in respect to the powers 
of courts of justice over its proceedings, is entirely gratuitous, 
and it seems to me, is as destitute of reason as it certainly is 
of authority: The counsel could refer us to no case, nor have 
we found any, in which the judgment of the court has pro- 
ceeded upon such a distinction ; nor, in our researches, which 
have not been limited, have we been able to discover that, 
by any judge or jurist, the existence of such a distinction 
has ever been asserted or intimated. Were it otherwise— 
had such decisions been found in the English reports, or in 
those of our sister States—had it been proved that in England 
or in other States the supposed distinction is the established 
law, we should still be compelled to say that it is a law which 
we mustrefuse to follow; for the plain reason, that it is directly 
inconsistent with the paramount authority of our own consti- 
tution. The constitution of the State declares, that “ all 
corporations shall have the right to sue, and shall be subject 


to be sued, in all courts, in like cases, as natural persons.” 
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(Con. art. 8, sec. 3.) There is no exception here of munici- 
pal corporations ; and an exception which the constitution has 
not made, we have neither the inclination nor the power to 
make ourselves. 


A corporation subject to be sued, is necessarily subject to 
every process or order that in the commencement or in the 
progress of the suit may be necessary to or be connected 
with the relief which is demanded. And the words “in the 
like cases,” plainly mean, ‘for the like acts or omissions, 
and for the like reasons.” 


Rejecting, then, an imaginary distinction, the question as 
to the validity of the only defence which the members of the 
Common Council have set up in their own behalf, and on 
which their counsel have chiefly relied, their entire exemption 
from judicial control in every proceeding that they may choose 
to clothe with the forms of legislation, is seen to possess a far 
deeper and wider importance than could at first have been 
imagined. If the members of the Common Council are enti- 
tled to the immunity which they claim; exactly the same 
immunity, and exactly upon the same grounds, may be claimed 
and justly claimed, by all who manage officially the concerns 
of any and every corporation in the city or States, the direc- 
tors, managers, or trustees of every bank, insurance or trust 
company, and even of every public library, or hospital, dis- 
pensary, or sayings bank, ‘They have all, legislative powers 
in the same sense as the Common Council; powers not indeed 
as extensive in their operation, and not therefore as liable to 
be abused, nor as dangerous when abused, but just as legisla- 
tive and discretionary in their nature. They all have the 
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power of making by-laws for the regulation of their affairs 
545 and binding on their members ; and they may all give the form 
of a by-law or resolution to any illegal or fraudulent proceed- 
ing into which they may be tempted or betrayed ; and when, 
in compliance with the prayer of stockholders or creditors, oF 
of any whose rights and interests they are about to sacrifice, 
a court of equity attempts by an injunction, to restrain the 
proceeding, they may all with the same propriety as the 
members of the Common Council, defy the mandate, and 
denounce the attempt as an unwarranted and unprecedented 
546 stretch of judicial power. 


Notwithstanding these observations, the question still re- 
mains, has this court, or any court of equity, the power to 
interfere with the legislative discretion of the Common Coun- 
cil of this city, or of any other municipal corporation ? And 
to this question, I at once reply, certainly not, if the term 
discretion be properly limited and understood ; and thus under- 
stood, I carry the proposition much further than the counsel 
who advanced it. This court has no right to interfere with 

547 and control the exercise, not merely of the legislative but of 
any other discretionary power that the law has vested in the 
Corporation of the city; and hence I deem it quite immaterial, 
whether the resolution in favor of Jacob Sharp and his asso- 
ciates be termed a by-law, a grant, or a contract ; or whether 
the power exercised in passing it, be termed legislative, judicial, 
or executive ; for if the Corporation had the power of granting 
all the extraordinary privileges which the resolution confers, 
the propricty of exercising the power, and perhaps even the 

548 form of its exercise, rested entirely in its discretion. Nor is 
this all, A court of equity has no right to interfere with and 
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control in any case the exercise of a discretionary power, no 
matter in whom it may be vested—a corporate body or indi- 
viduals, the aldermen of a city, the directors of a bank, a 
trustee, executor or guardian; and I add, that the meaning 
and principle of the rule, and the limitations to which it is 
subject, are, in all the cases to which it applies, exactly the 
same. The meaning and principle of the rule are, that the 
court will not substitute its own judgment for that of the party 
in whom the discretion is vested, and thus assume to itself a 
power which the law had given to another ; and the limita- 
tions to which it is subject, are, that the discretion must be 
exercised within its proper limits, for the purposes for which 
it was given; and from the motives by which alone those 
who gave the discretion, intended that its exercise should be 
governed. I select, for the purpose of illustration, a single 
case: The directors of a bank have a large discretion in 
making dividends, in appointing its officers, and in fixing the 
amount of their salaries ; and in the exercise of this discre- 
tion, a court of equity, in the just application of the rule that 
has been stated, has certainly no right to control them. It 
has no right to say what dividends shall be made, what officers 
be appointed, or what salaries be allowed. But, should the 
directors attempt to make a dividend of capital instead of 
profits, or to raise the salaries to a sum so exorbitant as to 
equal or exceed the annual profits of the company; or in the 
case last supposed, by a secret compact, secure to themselves 
a large proportion of the aggregate sum nominally allowed as 
a compensation to others, it cannot for a moment be doubted, 
that a court of equity would be bound, upon the application 
of creditors or stockholders, to restrain or annul, according to 
the circumstances of the particular case, the illegal, unjust or 
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fraudulent act. The act in the first case, would be an excess 
of power ; in the second, an abuse of discretion, and from its 
manifest prejudice to the stockholders, a breach of trust; 7 
552 the last, a scandalous fraud ;—and to the mind of an equity 
lawyer, it would be an absurd and monstrous supposition’ 
that, in either of the cases, the directors, by giving to the 
proceeding the form of a resolution of the Board, or by any 
other device, could evade the jurisdiction of the court, and 


enable themselves with impunity, to set its mandates at 
defiance. 


A court of equity will not interfere when the discretion is 
legally and honestly exercised—and it has no reason to be- 
553 lieve the fact is otherwise—but it will interfere whenever it 
has grounds for believing that its interference is necessary to 
prevent abuse, injustice or oppression; the violation of a trust, 

or the consummation of a fraud. Tt will interfere—and it is 
bound to interfere—whenever it has reason to believe that 
those in whom the discretion is vested, are prepared illegally, 
wantonly or corruptly, to trample upon rights, and sacrifice 


interests, which they are specially bound to watch over and 
protect. 


554 Having stated these principles, the discussion may be re- 
garded as closed; since the application of the principles to 
the case before us, is obvious and decisive. I shall therefore 
content myself with referring to a few of the authorities by 
which they are sustained; and then proceed to apply theory 
to the facts of the case. 


The doctrine which, when stated in a condensed form, may 
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be extracted from the decision of Lord Eldon, in the leading 
case of Agar vs. The Regent’s Canal Company, (Cooper’s Eq. 
Cas. '77,) is, that whenever a corporation is about to exceed 
its powers, and apply its funds or credit to some object beyond 
its authority ; and whenever the purpose of the corporation, 
if carried out, would constitute a breach of trust, a court of 
equity cannot refuse to interfere, and give relief by an injunc- 
tion; and his lordship said that this was a most wholesome 
exercise of jurisdiction, since it would be most prejudicial to 
the interests of all with whose property the managers of a 
corporation might choose to interfere, if there were not a 
jurisdiction continually open and ready to exercise its power, 
to keep them within their legitimate limits. 


In the case of the River Dun Navigation Company vs. North 
Midland Railway Company, (1 Railway Cases, 135,) it was 
upon the same doctrine, that Lord Cottenham, a Judge scarcely 
inferior to Lord Eldon in judgment, learning and research 
—placed the exercise of a jurisdiction which he declared him- 
self not at liberty to withhold. The case of Frewin vs. Lewis, 
is one of those upon which the counsel for the defendants 
placed a strong reliance ; for it was in this case, that Lord 
Cottenham dissolved an injunction against the Poor Law Com- 
missioners ; upon the ground, that its continuance would oper- 
ate as an undue restraint upon the legal discretion of those 
important public functionaries ; yet in this very case, his lord- 
ship was careful to assert and maintain the rightful jurisdiction 
of his court ; and said, ‘ that when the public functionaries are 
departing from the powers which the law has vested in them, 
and are assuming a power which does not belong to them, this 
court no longer considers them as acting under their commis- 
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sion, but treats them, whether a corporation or individuals, 
as persons dealing with property without legal rights 2” and he 
added, “that when such persons infringe or violate the rights 
of others, they become like all other individuals, amenable to 
the jurisdiction of this court by injunction.” The force and 
application of this language will be fully understood, when we 
remember, that the powers of the Poor Law Commissioners 
are legislative, discretionary and political, even in a more X- 
tensive sense than those of our own corporation. 


I refer lastly, to the three cases of the Attorney General vs. 
Aspinwall, (2 M. & C. 613;) Same vs. Corporation of York, 
(4M. & C. 30 ;) and the Same vs. Mayor of Dublin, (2 Bligh, 
N. R. 312;) as proving, that when property held by a muni- 
cipal corporation is clothed with public duties, or the objects 
to which it must be appropriated or applied are defined by law, 
there arises.a trust, the violation of which, a court of equity, 


has not merely the power, but is bound to prevent by an in- 
junction. 


The streets of this city, we are told, are the property of the 
corporation, in which the fee is vested ; but it is certain that this 
property is clothed with public duties, and that the objects to 
which alone it can be appropriated or applied, are strictly de- 
fined by law. Hence, according to the cases last cited, there 
is a trust in relation to the streets, the performance of which, 
a Court of Equity is competent to enforce by a decree ; and 
consequently the violation of which, when threatened, it is 
hound to prevent by an injunction. 


ul . ave oe 
We are now in a condition to answer very decisively the 
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question proposed—was the injunction order directed to the 
corporation void upon its face, from the total want of jurisdic- 
tion in the court by which it was issued ? And the answer is, 
that assuredly it was not, if there is any ground whatever upon 
which this court could lawfully restrain the corporation from 
making the grant which the order described ; and that there 
are many grounds upon which the restraint. could be legally 
and justly Giaposad! we deem it no longer possible to doubt. 


A few, I shall now state : 


1. It may be, that the corporation has no power whatever 
either to establish itself, or to grant to others, the privilege of 
establishing a railway in any of the public streets in the city ; 
and whether they have or not, isa question of law, which belongs 
not to the corporation but to courts of justice to decide ; and 
until the decision, the exercise of the power may and ought to 

4 


be restrained. 


2. It may be, that the establishment of a railway in Broad- 5 


way would operate as an injurious monopoly, debarring the 
bulk of our citizens of its beneficial use and enjoyment ; and 
securing them almost exclusively to the grantees of the corpo- 
ration. The creation of such a monopoly, would not only be 
an excess of authority, but a breach of trust ; which may and 
ought to be prevented by an injunction, 


3. It may be, that the building of a railway in Broadway— 
from the inconvenience and discomforts it would create to citi- 
zens generally, and its special injury to the inhabitants— 
would be a public nuisance. To prevent the creation of a 


564 


224 


nuisance, no matter by whom created, is not only within the 
jurisdiction of the court ; but, upon proper allegation in a com- 
plaint, its positive duty. The mode of relief is an injunction. 


4. It may be, that the Common Council intended, from mo- 

tives of partiality or corruption, to make the grant to Jacob 

565 Sharp and his associates, upon terms far less beneficial than 

could certainly have been obtained from others; thus defraud- 

ing the treasury of the city, and imposing a heavy and un- 

necessary burthen upon its tax-paying inhabitants. In such 

a case, to issue an injunction forbidding the grant, is not to 

interfere with a legal discretion, but to prevent a flagrant 
breach of trust, and the completion of an extensive fraud. 


T have already said that, in considering the question before 

566 us, it is quite immaterial whether all or any of these grounds 
of jurisdiction and relief are alleged in the complaint, since 

the omission would only prove a want of equity in the com- 
plaint, not at all of jurisdiction in the court; but it so hap- 
pens, that all of them are alleged in the complaint ; and so 
distinctly and fully alleged, that the Judge who issued the 
order of injunction, would have failed in his duty, had he re- 


fused to grant it. Upon such a complaint, he had no liberty 

of refusal. It is possible, as the counsel for the defendants 

567 have insisted, that all the material allegations in the com- 
plaint are groundless in law or in fact; and that hereafter, we 

4 may ourselves be satisfied that they are so; but I shall not 
now express or intimate any opinion upon questions that can 
only be properly discussed and considered, upon a motion to 
dissolve the injunction, or upon the final hearing. 
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The conclusion at which I have arrived, and which neces- 
sarily follows from the observations that I have made, is, that 
the order of injunction which Alderman Sturtevant.refused to 
obey, was a yalid exercise of the established jurisdiction of 568 
this court; and consequently, that no adequate cause has been 
shown why an attachment should not issue against him for 
the contempt, of which, from the papers before us, he appears 
to have been guilty. In this conclusion, all the judges who 
assisted me—by each of whom, separately, all the questions 
in the case have been carefully examined—entirely concur. 


The motion for an attachment, is therefore granted. 


= 


OPINION OF BOSWORTH, J. 


The plaintiffs move for an attachment against Oscar W. 
Sturtevant, one of the aldermen of the city, to arrest him for 
569 a contempt of Court, in disobeying an injunction order made 
in this action, by a Judge of this Court, on the 27th Decem- 

ber, 1852. 


Having, with others of my brethren, at the request of the 
Judge holding the Special Term at which the motion was 
made, heard the argument of counsel for and against the mo- 
tion, I shall, as briefly as’practicable, state some of the views 
formed upon a consideration. of the propositions argued and 
authorities cited. 


570 To present these intelligibly, it is necessary to state some 
of the prominent facts of the case. 


On the 27th December, 1852, upon a sworn complaint 
made by the plaintiffs, “as well on their own behalf as on 
behalf of all other corporators and tax-payers of the City of 
New-York,” who might be affected by the several matters 
stated in the complaint, the plaintiffs applied for and obtained 
an injunction order in this action. 


The order, by its terms, commanded “ the Mayor, Alder- 

571 men and Common Council of the City of New-York, their 
counsellors, attorneys, solicitors and agents, and all others 
acting in aid-or assistance of them, and each and every of 
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them,” to “absolutely desist from granting to, or in any 


manner authorizing Jacob Sharp and others, or their asso- 
ciates, or any other person whomsoeyer, the right, liberty or 


aying a double or any track for a rail road in the 


privilege of | \yaie 
vay, in said City of New-York.” 


street known as Broadv 


The complaint on which this order was granted, states that 


the plaintiffs are citi 
erally own real estate situate on Broadway, and have sever- 


ally been annually taxed, and have paid such taxes to an 
$250 per annum, and that such taxes were 


levied to defray the annual expenses of the city. It proceeds 
to state the amount of taxes levied in each year, from 1846 to 
1852, inclusive; that in 1846, they amounted to $1,654,328 ; 
in 1852, to...------=----- "> sone oe - 2,561,650; 
and that the estimated amount required for 1853, is 3,972,650. 
That by reason of alleged corrupt and illegal acts of the de- 
fendants, the taxes of the city are annually increasing to an 


amount exceeding 


alarming degree. 


That the City of New-York, is anancient and chartered city ; 
and the citizens and inhabitants thereof, are a body politic and 
corporate, under the name of the Mayor, Aldermen and Com- 


monalty of the City of New-York. 


That all the property, jurisdiction, franchises and privileges, 
held and exercised by the Corporation, were given, granted, 
and acquired under this corporatename. ‘That all the powers 
of this corporation are held by them, upon the trust that they 
shall be used and exercised for the benefit of the citizens and 
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zens of the State, reside in the city, sey- 5 
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inhabitants of said city, without any fraud, corruption, evil 
practice or deceit. That this body politic and corporate is 
capable of suing and being sued, in all courts of record, in all 
manner of actions. 


That on the 19th of November, 1852, the Board of Alder- 
men adopted certain resolutions,—a copy of which is annexed 
to the complaint ;—and on the 6th December, 1852, the Board 
of Assistant Aldermen also adopted the same resolutions, and _ 
ordered them to be transmitted to the Mayor for his approval. 
These resolutions are fifteen in number. 


The first declares “that Jacob Sharp, and others specially 
named, and those who may for the time being be associated 
with them, all of whom are herein designated as associates of 
the Broadway railway, have the authority and consent of the 
Common’ Council to lay a double track for a railway in Broad- 
way and Whitehall or State street, from the South Ferry to 


Fifty-ninth street, and hereafter to continue the same, from 
time to time, to Manhattanville. 


The second provides that the tracks shall be laid in or near 
“the middle of the street,” the outer rails not exceeding 
twelve feet and six inches apart. 


The tenth, that the “associates shall cause the street to 
be well swept and cleaned every morning, except Sundays, 
before 8 A. M. in summer, and 9 A.M, in winter, below 


Fourteenth street ; and above that, as often as twice a week, 
—when the weather will permit, 
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The eleventh, that five cents fare for each passenger, is the 
highest fare that the associates shall be allowed to charge. 


The twelfth, that the associates shall pay, for ten years, 
from the opening of the railway, an annual license fee of $20 
per car, “ and shall have a license accordingly ;” and after 
that period such license fee as the Corporation, with the per- 
mission of the Legislature, shall then prescribe. 


The thirteenth, that the associates, or a majority in interest, 578 
within a reasonable time after the passage of such resolution, 
“shall form themselves into a joint stock association, which 
association shall be vested with all the rights and privileges 
hereby granted ;” shall have power to establish by-laws, pro- 
viding for the construction, ‘‘ operation and management of 
the said railway ;” and generally, the means and mode of 
establishing the railway, and carrying it on, and of controling 
and managing the property and affairs of the said association.” 579 


The fourteenth, that ‘the association shall not be deemed 
dissolved by the death, or any act of any associate ;” and that 
‘said associates may at any time incorporate themselves 
under the general rail road act, whenever two-thirds in interest 


of the associates shall require it.” 


The fifteenth, ‘‘that the associates named in the resolution 
shall, by writing filed with the Clerk of the Common Council, 
signify their acceptance thereof, and agree to conform thereto ; 
and all new associates or assigns duly admitted according to 580 
the provisions of the articles of association and by-laws, shall 


be deemed parties to such agreement. 
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The complaint further stated, that before such resolutions 
were passed, men of wealth, character, and standing, residents 
of the city, abundantly able to perform their contracts, applied 
to the Common Council for the privilege and authority to 
construct the road, and offered, in addition to all the terms 
imposed by the resolutions on Sharp and his associates, to 

581 carry passengers at a less charge than five cents each, and 
pay a large bonus into the treasury of the city. 


That one of the propositions was, to pay a bonus of 
$1,000,000, and charge only three cents fare. 


Another was, to pay $1,000 per car, and charge only three 
cents fare. 


Another was, to.pay $1,666 per car, and charge five cents 
fare. 


The complaint stated, that on the 18th of December, 1852, 

the Mayor returned the resolutions to the Board of Aldermen 

582 without his approval, and with objections thereto; a copy of 
which objections was annexed to the complaint. 


The Mayor stated, among other things, as objections to the 
laying of a rail road in Broadway, that it would, in his “judg- 
ment, materially interfere with the comfort and convenience 
of all classes ; Would seriously interfere with the business of 
parties resident thereon ; and would depreciate the value of 
property on the line of the street, fully twenty per cent. ;” and 
that the grant of the privileges to Jacob Sharp and associates, 

583 on the terms embraced in the resolutions, to the exclusion of 
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those who had made offers so much advantageous to the city, 
would be a perversion of the rights of the community, to 
which they would not tacitly submit. 


The complaint further alleged, that the members of each 
Board of the Common Council, who voted for the resolutions, 
and constituting a majority of the whole number, had declared 
a purpose to pass these resolutions, notwithstanding the dis- 
approval and objections of the Mayor; and were continuing 
their session by adjournments from time to time, with a view 
to carry their declared purpose into effect. 


That the persons named in said resolutions, avowed a pur- 
pose to accept the same in writing as soon as passed; and to 
proceed to break up the pavement, lay down the railway, and 
establish a rail road in Broadway. 


That the laying of the railway would occupy some four 
months ; would render the street impassable while being con- 
structed ; would appropriate the street to a use exclusive in 
its nature; would deprive every citizen of his right to the free 
and common use of the whole carriage-way of the street ; and 
that the railway, if constructed, would be a public nuisance in 
the street. 


It is also alleged, that the defendants had no right by law to 
construct a rail road in the street, or to authorize others to do 
so; that if they had power to grant the use of the street for 
such a purpose, it would be a palpable fraud upon the whole 
community, to grant it to one company, with the power to 
charge five cents fare ; when another would construct and keep 
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586 it in operation, and charge only three cents fare; or to give 


the grant to a company, with a stipulation that they should 
be charged a license fee of only $20 per car; while others 
offered to pay for the privilege, a fee of $1,000 per car, and 
charge only three cents fare. 


Other allegations of fact were stated in the complaint ; 
and other objections presented against the defendants being 
allowed to make the grant, or to give the authority, purport 
ing to be made and given by the resolutions. 


87 The judge to whom application was made for the injunction 
order, granted it on a verified complaint stating these facts to 
be true. Whether true or false, is a question which we are 
not called upon to determine on this proceeding. To deter- 
mine whether he had any jurisdiction to make the order, the 
complaint alone can be looked at; and every thing contained 
in it and stated to be true in fact, must be deemed to be true 
for all the purposes of the question before us.. It was on the 
facts stated in the complaint, and those only, that the order 
wasmade. If the Judge, on those facts, had jurisdiction to 
make the order ; it was the duty of those to whom it was di- 
rected, to obey it, until they had procured it to be vacated. 
If he had jurisdiction to make the order, it is incontestible 


that it was his duty to make it, if the facts stated in the com- 
plaint are true. 


According to the allegations in the complaint, the Common 
Council, against the objections of the Mayor, were about to 
grant to Jacob Sharp and others, authority and power to con- 
Struct and use a railway in Broadway, with liberty to charge 
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each passenger five cents fare, on payment to the city ofa 589 


license fee for each car run, of only $20 per annum; while 
others stood ready to take the grant, and construct such a 
railway, and run cars with equal accommodations, and charge 
only three cents fare, and pay a license fee of $1,000 per 
annum. 


As between two such propositions, there can be no pretence 
for saying that in the exercise of an honest discretion, the for- 
mer might be preferred to the latter. It is not a debateable 
question, whether a license fee of $1,000 per car, per annum, 
is more advantageous to the city than one of $20; nor whether 
the interests of the community will be better subserved by 
each citizen being compelled to pay a fare of three cents 
instead of five. Therefore, even if it can be successfully 
maintained that the Common Council had the power to make 
the grant which the resolutions purport to make, it would be 
a gross abuse of power, and a flagrant violation of public 
duty, to make the grant as it was made ; instead of making it 
to those who would pay, at the least, an additional million of 
dollars for it into the public treasury, and exact from the pas- 
sengers only three cents fare instead of five. Is it incontesti- 
ble, that such an abuse of power and violation of duty cannot 
be restrained by any Court? 


It must be conceded, that this Corporation is liable to be 
sued, that the plaintiffs have capacity to sue, and that this 
Court has power to make the order in question, if any Court 
had power to make it, on the facts stated in this complaint. 


It is undeniable, that these are matters which the defendants 592 


may properly be restrained by injunction from doing. 
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If the facts stated in the complaint are true, the Common 
Council were intending, so far as they possessed power to 
accomplish the purpose, to grant to an association of indi- 
viduals the right of appropriating to their exclusive use, to a 
certain extent, a portion of the centre of the main street of 
the city; and to the same extent, to deprive all other inhabitants 
of the city of the right and privilege previously enjoyed by 
them of the free and common use of the whole of the carriage 
way of said street. They were about to make a grant author- 
izing the ‘grantees to impose a charge or tax of five cents on 
every inhabitant who should ride in their cars; while others 
offered to construct a road in the same manner, and charge 
only three cents fare; and in addition to this, pay into the 


treasury from $100,000 to $200,000 per annum, or $1,000 
per car. 


The part of the charter or of any legislative act, authorising 
this to be done, has not been pointed out. To make such a 
grant under such circumstances, even if the power exists to 
make any grant for the construction of a railway on the ground 
of its being “deemed good, useful, or necessary, for the good 
tule and government of the body corporate,” or with a view 


to public convenience, would be a clear abuse of power and 
Violation of duty. 


No one can pretend that it would promote public conve- 
nience, or tend to the good rule and government of the body 
Politic, to compel every citizen to pay five cents fare instead 
of three; or that the public treasury should be permitted to 


Feceive only $20, instead of $1,000 per annum, for every car 
Tun, 
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In Frewin vs. Lewis, (4th Mylne and Craig, 249,) the de- 
fendants were the Poor Law Commissioners and the guardians 
of the Holborn Union, under the Poor Law amendment act, 
(4 and 5, Will. IV. chapter 76.) Lord Cottenham, in speak- 
ing of the jurisdiction of the court over bodies constituted like 
the Poor Law Commissioners, says, that, “If they are as- 
suming to themselves a power over property which the law 
does not give them, this court no longer considers them as 
acting under the authority of their commission, but treats 
them, whether they be a corporation or individuals, merely as 
persons dealing with property without legal authority.” * * 
«And if, under pretence of an authority which the law does 
give them to a certain extent, they go beyond the line of their 
authority, and infringe or violate the rights of others, they 
become, like all other individuals, amenable to the jurisdiction 


of this court by injunction.” 


Is it not clearly going beyond the line of any authority 
vested in the Common Council to deliberately subject every 
inhabitant of the city to the necessity of paying five cents 
every time he may ride on the proposed railway ; when others 
will construct the road in the same manner, and with the same 
accommodations, and charge only three cents? Is there any 
lawful authority to unnecessarily tax the whole body of the 
people? Cana two cent tax be imposed upon each citizen 
every time he may pass up and down Broadway, from mere 
caprice, without any assignable cause, and under the power 

- conferred to pitch, pave, regulate, widen, or alter the street ? 


In the case of the Attorney General against Forbes, the 
bill was filed in the name of the Attorney General, at the 
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relation of Thos. Tindale, Treasurer, and by the relator on 
behalf of himself and all other of the inhabitants of the 
county of Bucks, (2 Mylne and Craig, 123.) The court, in 
speaking of the question of parties, as well as of its jurisdic- 

599 tion, remarked, that ‘In informations and proceedings for the 
purpose of preventing public nuisances, the ordinary course is 
for the Attorney General to take it on himself to sue, as re- 
presenting the public ; but it is equally certain that individuals 
who conceive themselves agerieved, may come forward and 
ask the assistance of the court to prevent a public nuisance, 
from which they have individually sustained damage.” 


I can perceive no good reason why a court should not re- 
strain a municipal corporation as well from infringing the 
public franchise, in a case presenting an unquestionable abuse 

600 of power, to the prejudice of individuals and the whole body 
politic, as from granting mere property to a particular associa- 
tion of individuals, where others stand ready and offer to pay 
double the price for the same property. 


Municipal corporations possess only such powers as are 
specifically granted by the act of incorporation, and such as 
are necessary to carry into effect the powers expressly granted. 
In the appropriation of the funds of the people, they are 

* creatures of limited powers; and when they attempt to appro- 
601 priate the public funds to purposes not authorized by the 
charter or by positive law, whether it be done by resolution, 
ordinance, or under the form of legislation, their act is with- 

out authority, and void. Hodges vs. City of Buffalo, (2 


Denio, 140;) Halstead vs. The Mayor of New-York, (3 
Coms. 430.) 
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An attempt to sell to certain persons the public wharves, 
piers and slips, or to lease them for a term of years for a fourth 
or a tenth of what others offered and were able to pay, would 
be a clear abuse of power, and a gross fraud upon the public, 
which ought to be restrained. If any doubt should be felt, 
whether such an interposition of the court would not be going 
further than was evidenced by any reported case, none could 
be entertained that it would not be going further than the 
prevention of fraud and the protection the public required ; 
and if the action invoked could not be rested on any better 
principle, it might be safely placed on the ground, that “fraud 
and damage, coupled together, entitle the injured party to re- 


lief in any court of justice.” 


It is not intended to deny the proposition, that where the 
exercise of discretion is confided to persons appointed by law, 
or to a niunicipal corporation, a court will not attempt to con- 
trol the exercise of that discretion. But if, under pretense 
of exercising the discretionary powers thus delegated, they 
threaten, and are about to do, what is undeniably a gross abuse 
of power, to the injury, and in fraud of those for whose benefit 
these delegated powers are to be exercised, and to the injury 
and in fraud of the rights of individuals and the public, I 
know of no principle or case which precludes the interference 
of the court to prevent the threatened injury. (Oswego Falls 
Bridge Company vs. Fish, 1 Barb. ch. 547; The Attorney 
General vs. Mayor, §-c. of Mobile, 5 Port, 279; The Attor- 
ney General vs. The Great Northern Railway Company, 3 
L. §- E. 263; Munt vs. Shrewsbury and Chester Railway 
Company, ib. 144; Waterman’s Eden on: Injunctions, vol. 2, 


p. 259, and notes. 
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605 Assuming, but not conceding, the authority of the Common 
Council to consider whether it was expedient to grant author- 
ity to construct a railway in Broadway on any terms—on 
which point, no opinion is intended to be expressed—it is ab- 
surd to insist that, as between two sets of applicants, equally 
reputable and able, and offering to accept a grant on the same 
terms, as far as the mode and mamner of constructing the 
yoad, and of furnishing and running cars are concerned, there 
is any pretense for saying that, in the exercise of an honest or 

606 intelligent discretion, the grant may be made to one set of ap- 
plicants, and allow them to charge five cents fare; instead of 
making it to another set of applicants, who would take it with 
a prohibition against charging more than three cents fare. 


Tt would be a remarkable abuse of power and violation of 

duty, to make a grant interfering with the right of every citi- 

zen to the common and unobstructed use of the street as a 

highway, and appropriating it in part to the exclusive use and 

personal emolument of the grantees, and confer on them 

07 power to tax every inhabitant of the city and State five cents 

for riding in the cars; when others would take the grant, fur- 

nish the same accommodations to the public, with power to 
charge only three cents fare. 


If such an abuse of power and breach of trust cannot be 
restrained, then the making of the grant could not have been 
restrained, if the purpose had existed and been avowed, to 
make it for the nominal consideration of one dollar, 


That it may be restrained, is incontestible, as I think, both 
08 upom principle and authority, 


” 
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The only serious question upon the facts of any case that 
may be presented, is, whether the suit should be instituted in 


the name of some one representing the whole people, or ~ 


whether it may be brought in the name of an individual ? 
That a suit may be instituted in the name of an individual, to 
restrain a public nuisance, when it occasions special injury 
to the plaintiff beyond that which the community suffers in 
common with him, is expressly affirmed in the Attorney Gen- 
eral vs. Forbes, and has been repeatedly decided on reported 
cases—6 J. Ch. 439, Corning vs. Lansing, 8 Simons, 193; 
Spencer vs. London and Birmingham Rail Road Co, ib. 272; 
Sampson vs. Smith, Story’s Equity, vol. 2, S. 934; State of 
Pennsylvania vs. Wheeling Bridge Co. 13 How. Sup. C. R. 


566, 576, 608. 


In this case, the complaint alleged facts which, it is claimed, 
establish the position, that the construction of this railway 
would be a special injury to them and other owners of property 
situate on Broadway. On these facts, the Judge who made 
the order was required, and it became his duty to exercise his 
judgment, and determine whether this claim was well founded. 
Whether he decided wisely or not, is wholly foreign to the 
question of his jurisdiction. If he decided erroneously, the 
proper course of the defendants was to apply to him to vacate 


the order. 


If the alleged facts stated in the complaint were untrue ; if 
they placed the intended action of the Common Council, and 
their motive with respect to it, in an aspect grossly unjust to 
them; and if the allegations in the complaint were a fraud 
upon the Court, the appropriate course was to show this by 
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affidavit, and move for a summary discharge of the order, 
and for such action against the plaintiffs, as such conduct 
would make it the duty of the Court to take. The remarks 
made by the Court in Noe vs. Gibson, 7 Paige, 513; and in 
Russell vs. East Anglican Railway Company, 1 L. and Eq. ° 
R. 101, are applicable to the duty of the defendants in this 
case. In the latter case, the Court said :—‘‘I know of no 
act of this Court, which may not be questioned in a proper 
form, and on a proper application ; but I think it is not com- 
petent for any one to interfere with the possession of a re- 
ceiver, to disobey an injunction, or to disobey any other order 
of the Court, ont he ground that sych orders were impro- 
yidently made—they must take a proper course to question 
them; but while they exist, they must obey them; I con- 
sider the rule to be of such importance to the interests of the 
public, to the peace and safety of the public, and to the ad- 
ministration of the justice of this Court, that it is a rule I shall 
hold inflexible on all occasions,” p.106. ‘‘This Court has to 
maintain its authority for the benefit of the public ; and it can 
only do that, as T have before said, by supporting: its officers 
in the execution of the orders and processes of the Court; and 
not.allowing disobedience and resistance to be the mode of 


questioning the propriety of the exercise of the discretion of 
this Court, p. 119. 


1 shall but briefly notice a few of the many other points 
argued or suggested. 


These resolutions are, in no proper sense of the term, a 
legislative act; they are, in substance and effect, a contract, 
by which certain rights -and privileges are granted to the 
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associators upon certain terms and conditions, and for a 
stipulated compensation, to the exclusion of all others. Jt 


depends entirely upon their will, whether any new members 
shall be let into the association, and upon what terms, If any 


-of the clauses of the resolutions partake of a legislative or by- 
law character, they are few and unimportant, compared with 615 


those which relate to matters purely of contract. The in- 
junction order, by its fair meaning, prohibited the Common 
Council from granting to Sharp and others, the right or privi- 
lege, or in any manner authorizing them, to construct any 


railway in Broadway. 


When the resolutions were passed, the grant was made, 
and the authority was given. Nothing more was to be done 
4 ? 

or could be done by them. It only remained to be seen 


whether the grantees would file their written acceptance, 616 
? 


agreeing to conform thereto. This was immediately filed 
Assuming that the act is “2vocable, it is enough to say, that 
instead of there being a >urpose manifested to revoke it, it 
. . . . ? 
was committed against the objections of the Mayor, in defiance 
of the injunction; and resolutions were passed rebukine the 
r=} 
Judge, who made the order for attempting to restrain the 
doing of the act. 


I think there is no just ground for saying that the Injund- 


tion did not prohibit the acts subsequently done; and certainly 617 


none for saying, as the case now stands, that it was not 
understood as being a direct and positive prohibition against 
doing what was in fact done. 


If it be assumed, that the resolutions would confer no 


31 


\ 


618 


619 


620 


242 


authority to take up the pavement and construct a yailway, . 
and that all who should undertake to act under such authority 

would be wrong-doers, an injunction restrainidg them from 

doing such acts, would not be void. That is the only pro- 

ceeding which could prevent the necessity of a multiplicity of 

suits ; and in actions sounding merely in damages, it is obvious 

that no adequate redress could be obtained. 


It was only by the members of the Common Council that 
the inhibited grant could be made. It was by their acts only 
that the injunction could be violated. A corporation acts 
only by its officers and agents. When enjoined from doing 
anything, and the injunction is disobeyed, the disobedience is 
not the act of the intangible and impalpable statutory being 
bearing the corporate name, but of the individuals by whom 
it acts. Process is served on a corporation, by serving it on 
some of its principal officers, which service is a good com- 
mencement of a suit against it. And an order which restrains 
a corporation from doing an act, restrains every officer of it 
from doing the thing prohibited ; and if he does the act know- 
ing that an order has been made prohibiting it, he is charge- 
able with the consequences of a deliberate violation of an order 
of the court. 


Af violated, it is by the officer or agent who performs the pro- 
hibited act. If the officers cannot be punished, no one can. 
The idea of sequestering the property of a municipal corpora- 
tion, for disobeying an order prohibiting it from doing acts 
highly injurious to every citizen of the body politic, with i view 
to compensate those citizens for the injuries thus inflicted, is 
not intelligible, It is taxing them to pay losses occasioned br 
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a breach of trust committed by those entrusted with exer. 
cising the taxing. power for their benefit. First, Every inhabit- 
ant of the city is injured; and, by way of compensation, those 
who inflicted the injury, tax them to its full amount to remu- 


nerate them for the loss. 


The statute provides, that not only “parties to suits” may 


be punished for any “ disobedience to any lawful order, de. 
cree, or process” of the Court, but that “ all other persons” 
may be. 2. R.S. 534, 8.1, sub. 1, 3, and 8, It is laid down 
in books or practice, that, “ as an injunction to restrain waste, 
&c. is usually directed to the party, his servants, workmen, 
and agents ; consequently, if his servants, workmen, or agents, 
having had notice of the injunction, do anything inhibited by 
it, they will be guilty of a contempt.” 1 Barb. ch. p. 634, 
and note s. This rule is in terms, only of the equivalent im- 
port with the third subdivision of the section of the statute 
above cited. It is also laid down as settled practice, that, so 
far as the question of liability to punishment for a contempt of 
court is concerned, it is enough that the party has actually 
notice of it, although it may not have been regularly served 
onhim. 1 Barb. ch. pr. 693, (notes 1, m, n, and o, and cases 
there cited.) McNeil vs. Garrat, 1 Young and Coll. 97, is a 
recent authority to that effect. Mathews vs. Smith, 3 Hare, 
331, is an authority that a party obtaining the injunction, 
may be punished for publishing a notice respecting it, which 
misrepresents the relative position or character of any of the 
parties to the cause. In exparte Van Sandru, 1 Phillips, 445, 
a publication speaking in less severe and disrespectful terms 
of the judgment of the Court, than the rebuking resolutions 
did of the injunction order made in this action, was charac- 
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terized by Lord Cottenham, as “a grosscontempt of the Court.” 
Lord Hardwick, in a case of the “ General Evening Post, 2 
Atk. 469,” in enumerating the different kinds of contempts, 
states as one distinct head of contempt, the “ scandalizing of 
the Court.” Such an act falls clearly within the spirit, if not 
the very letter, of 2 R. S. sec.10, sub. 6.; id. 535, sec. 1, sub. 


8; 2 Daniels Ch. R. 1277; 5 Price, 518; Waterman, Eden on 
Injunction, p. 94 to 102-3. 


The effect of not serving with tlie injunction order, a copy 
of the affidavit on which it is granted, is, that a defendant may 


procure the order to be set aside for irregularity —2 Paige, 
394, 


An injunction order regularly granted, of which a party has 
knowledge, cannot be treated as a nullity, and violated with 
impunity, before the party obtaining it, in the exercise of due 
diligence, is able to serve it ; nor after it has been served, be- 
cause the service was not, in all respects, perfectly regular, 
where there is no pretence that the person or party disobey- 


ing it, did not have full and accurate information of the acts 
forbidden by it. 


I am of the opinion that no objection, either of form or sub- 
stance, has been presented which can exonerate Mr. Sturte- 
vant from the consequences of a deliberate and marked diso- 
hbedience ofthe order, or which could fumish a respectable 
apology for the Court for omitting to take such notice of it as 
is due to the interests of the public, and to a proper adminis- 
tration of justice in behalf of parties to suits, and of the whole 
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SUPERIOR COURT. 


SPECIAL TERM, March 1, 1853, 


Judges Durer, Boswortn and Emmet, on the bench. 


The People 
US. 


Oscar W. Sturtevant. 


Bosworrn, J. furnished to Judge Durr, the following advisory 
opinion; which was adopted by him, as the opinion of 


the Court. 


The specific question under consideration is, shall the de- 
fendant be required to answer the fifth interrogatory? This 
proceeding is based on an allegation, that the defendant has 


disobeyed an injunction order made by a Judge of the Court, in 
an action pending therein. The papers on which the attach- 
ment was issued, allege that the defendant, in addition to dis- 
obeying the order, introduced and voted for a certain preamble 
and resolutions relating to the issuing of the injunction, the acts 
prohibited by it, and professing to state the grounds on which 
the defendant assumed to disobey it. ‘The fifth interrogatory 
calls upon the defendant to answer whether he did not vote for 
such preamble and resolutions? and whether, by his vote and 
others, they were not adopted by the Board of which he is, and 
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was then a member? To determine whether the defendant 
should be required to answer it, it is necessary to look at the 
nature of the present proceeding ; the ends that may properly 
be accomplished by it ; and whether the fact of having voted, 
or haying omitted to vote for them, is one that can legiti- 
mately be taken into consideration in the final disposition of 
this matter, and which can justly affect the ultimate decision. 


The code provides, that the order which has been disobeyed, 
may be enforced as the order of “the court.” (Code, sec. 
218.) Sec.471 declares, that until the Legislature otherwise 
provides, the code ‘shall not affect any proceedings provided 
for by” chapter 8, of the third part of the Revised Statutes, 
excluding the second and twelfth titles thereof, unless some 
provision thereof is plainly inconsistent with the code, and 
that any such provision shall be deemed repealed. These 
proceedings are instituted under the thirteenth title of that 
chapter of the Revised Statutes. The provisions of the 
Revised Statutes must, therefore, furnish a solution of the 
question under consideration. ‘They provide that “every 
court of record shall have power to punish, as for a criminal 
contempt,” persons guilty of certain acts; and among others, 
“wilful disobedience of any process or order lawfully issued 
or made by it.” (2 R.S, 278, sec. 10, sub. 4.) ‘This class 
of contempts may be punished by a fine not exceeding two 
hundred and fifty dollars, and by imprisonment not exceeding 
thirty days. This punishment may be inflicted irrespective 
of the consideration of any injury done to a party to the 
action on which the process was issued, or the order made, 
and is to be fixed irrespective of any such consideration. For 
all contempts of this character, the offending party may be 
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indicted, (2 R. S, 692, § 14,) as for a misdemeanor. If subse- 
quently indicted, the court before which a conviction is had, 
on such indictment, is required, in forming its sentence, to 
take into consideration the punishment before inflicted, in the 
proceedings as for a criminal contempt. (2 R. S. 278, §14.) 
The revisors, in their notes upon this title, (tit. 2, of chap. 3, of 
part 3,) remark, that a “solid and obvious distinction exists 
between contempts, strictly such, and those offences which go 
by that name, but which are punished as contempts only for 
the purpose of enforcing some civil remedy.. This distinc- 
tion has been observed, and the former are intended to be 
included in the preceding sections. The latter class are treated 
of subsequently, among miscellancous proceedings in civil 
cases.” (3 R. S. 695, foot of the page.) The statute in rela- 
tion to the latter class, (2 R. S. 534, §1,) provides, “that 
every court of record shall have power to punish, by fine and 
imprisonment, or cither, any neglect or violation of duty, or any 
misconduct, by which the rights or remedies of a party ina 
cause or matter depending in such court, may be defeated, im- 
paired, impeded, or prejudiced, in the following cases ; and 
among others, “ for disobedience of any process of such court, 
or of any lawful order thereof, or of any lawful order ofa 
judge of such court.” It will be noted, that the expression 
here used, is “ for disobedience” of a lawful order, omitting 
the word “ wilful.’ To punish as for a criminal contempt, 
there must have been a “ wilful disobedience.” (2R,S.278, 
§10, sub. 3.) Although the disobedience was not wilful, a 
party offending may be punished in the cases prescribed in 
2 R. 8. 534, §1, if his neglect of duty was such that, by it, 


_ the rights or remedies of a party to a cause might be de- 


feated, impaired, impeded or prejudiced. But although in 
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such a case, the disobedience might have resulted from a 
misapprehension of duty, or from the advice of counsel, 
honestly given, and implicitly believed, that the act which the 
law adjudges to he disobedience was not prohibited, yet the 
disobedience may have been wilful, and have been’ accom- 
panied with such acts and circumstances as would show a pur- 
pose to make the disobedience studiously offensive to the 
court, and to publicly manifest by it a contemptuous disre- 
gard of its order and authority. If the latter should be the 
true nature and character of the act of disobedience, is it to 
be overlooked, and are all interrogatories calling for answers 
that might establish it, to be suppressed? The 20th section 
declares, that if the court adjudges the defendant to have been 
guilty of the misconduct alleged, and that “it was calculated 
to or actually did” produce certain results, “it shall proceed 
to impose a fine, or to imprison him, or both, as the nature of 


the case shall require.” If actual loss has been produced, a ; 


fine shall be imposed, that will indemnify the party, and 
satisfy his costs and expenses, (sec. 21.) The statute is im- 
perative, that in case of actual loss, a fine sufficient to indem- 
nify and to satisfy costs and expenses, must be imposed. In 
all other cases, that is, in those cases in which no actual loss 
is shown, but in which it is adjudged that the act of disobe- 
dience was calculated to defeat, impair, impede, or prejudice 
the rights or remedies of any party, the fine shalt not exceed 
250 dollars over and aboye the costs and expenses of the 
proceedings, (sec. 22.) For what, it may be’ asked, is this 
fine to be imposed, in a case in which no actual loss has been 
sustained? and by what considerations is a court to be 


640 governed in properly determining whether it shall be $1 or 
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$250? This question can be more advisedly answered on a 
reference to other provisions of this statute. 


It will be noted that sections 21 and 22 speak only of the 
fine to be imposed, and nothing in relation to the imprison- 
ment. Section 20 gives the power to fine and imprison. 
Sections 23 and 24 relate to the matter of imprisonment, and 
embrace two classes of cases. The 28d regulates the extent 
of the imprisonment, where the misconduct complained of 
consists in the omission to perform some act or duty which is 
still in the power of the offending party to perform ; and pro- 
vides that, in such cases, he shall be imprisoned only until he 
shall have performed such act or duty, and paid such fine as 
shall be imposed, and the costs and expenses of the proceed- 
ings. In such a case, the order and process of commitment 
must specify the act to be done, and the amount of fine and 


- expenses to be paid. If able to pay the latter, the term of 


his imprisonment will depend exclusively onhis own volition ; 
for when he has paid the fine and expenses, and done the act, 
or performed the duty, it will terminate, and he will be en- 
titled to a discharge. 


In all other cases; that is, in all cases except those in 
which the misconduct alleged consists in the omission to per- 
form some act or duty, which it is yet in the power of the 
defendant to perform, he may be punished by imprisonment, 
“for some reasonable time, not exceeding six months,” and 
until the expenses of the proceedings are paid; and also, if a 
fine be imposed, until such fine be paid, (2b. § 25.) The power 
to punish by imprisonment, conferred by section 20, so far as 
the imprisonment is ordered by way of punishment, is limited 
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“expenses be paid the moment the decision is made. 
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by section 25 to six months ; but if the fine and expenses are 
not paid, it would last through life but for the act of 1843, chap- 
ter 9. This limitation of the power to imprison for a period 
not exceeding six months, has no connection with the impris- 
onment ordered to compel the payment of the fine imposed, 
and of the costs and expenses of the proceedings. For if the 
power to punish by imprisonment in this class of cases, is a 
power to be exercised for the sole purpose of compelling pay- 
ment of the fines and expenses, then it would follow—as a limit 
is set to the power to imprison, and the imprisonment cannot 
exceed six months—that at the end of that period, the offend- 
ing party must be discharged from imprisonment, whether 
the fine and expenses are paid or not. Yet, independent of the 
express language of the statute, that where the punishment 
adjudged is merely a fine and payment of the expenses,. the 
imprisonment must continue until they are paid, it has been 
uniformly held that no power was competent to terminate it 
short of that period, and hence the act of 1843, (chap 9,) was 
passed, authorizing a discharge on proof of inability to do the 
things required. The imprisonment authorized by section 25, 
within the limit of six months, if imposed at all, is by way of 
punishment, and must be endured, even though the fine and 
This im- 
prisonment for a reasonable time, not exceeding six months, 
may be imposed in every case in which the misconduct alleged 
calls for it, except in the cases specified in section 23. In that 
class of cases, the misconduct or disobedience éonsists in not 
having acted at all—in all others, in having actually done 
Something prohibited. It may be thought singular, that, in 
the case of a criminal contempt, and in punishing it as such, 
the power to imprison should be restricted to thirty days; and 
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that in proceeding to punish as for a contempt injurious to 
civil rights, the power to imprison for a longer period should 
have been conferred. 
tions 23 to 25 of 2R. S. 538, make this comment :—“ In cases 
of criminal contempt, by sec. 11, title 2, of chap. 3, of this 
part, the imprisonment is limited to thirty days. Perhaps 
there may be cases where a longer imprisonment for injuries 
to civil rights, ought to be allowed.” These three sections 
were enacted in the form in which they were proposed, (3 R, 
S. 773, 2d ed.) If, then, a fine may be imposed as a punish- 
ment, where no actual loss has been occasioned by the dis- 


Yet the revisors, in their notes to sec- 647 


obedience ; if imprisonment not exceeding six months may be 648 


ordered with the same view; if the imprisonment, when order. 
ed, is to be for only a reasonable period, it is obvious that 
some principle exists, by which the Court ought to be guided 
in discriminating between cases, and by which in some it may 
properly fine to the extent of $250, while in others the fine 
should be nominal only, and by which it may determine whe- 
ther imprisonment should be ordered as a punishment, and 
what term would be a reasonable period in any particular case, 


The reported cases show, that courts have regarded it as free 649 


from doubt, that the nature of the disobedience, as whether it 
was wilful or otherwise, was one of the matters to be regarded 
in determining whether any and what punishment should be 
inflicted beyond the imposition of a fine sufficient to indemnify 
an injured party for his loss and to satisfy his expenses. In 
Hawley vs. Bennett, 4 Paige, 164, the Chancellor said, “ that 
so far as the rights of a party have been effected by the breach 
of an injunction, it is no defence to the person who has been 
guilty of violating the same, that he did it under the advice of 6 
counsel; although, if he has acted in good faith, it may be suf- 
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ficient to protect him from punishment as for a criminal con- 
tempt.” In Roger's vs. Paterson, ib. 456, the Chancellor 
restated the principle, thus: ‘¢ And the advice of counsel can- 
not protect a party in disobeying an order of the court, so as 
to prevent the adverse party, whose remedy is impaired’ or 
impeded by such disobedience, from taking the necessary steps 
to compel a compliance with the order; although the fact that 
651 the party has acted in good faith, and under the advice of his 
counsel, may be sufficient to prevent the imposition of a fine 
beyond the actual amount of the injury sustained by the ad- 
verse party, and the necessary expences of the proceedings.” 


In Sullivan vs. Judah, 4 ib. 447, he said, “In this case, it 
is evident that the complainant has sustained no injury by the 
proceedings of the defendants, although they have proceeded 
in direct opposition to the injunction. And the excuse offered 
by them, is sufficient to prevent the imposition of any consid- 


652 erable fine as a punishment for contemning the process of the 
court.” 


In Lansing vs. Eaton, 7 Paige, 367, he remarked that, 

“The fact that the defendants acted under the erroneous ad- 

vice of counsel, to whom they applied for information, how 

they could elude the justice of this court, and, at the same 

time, avoid punishment for a breach of the injunction, cannot 

+ protect them from a fine sufficient to compensate the adverse 

parties for the injuries they have sustained by the wrongful 

653 acts complained of; though it may furnish a ground to justify 

the court, in refusing to inflict a further punishment upon the 
offenders for a violation of its order.” 
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In the Albany City Bank vs. Schermerhorn, 9 Paige, 379, 
in which the Chancellor, on appeal, reversed a Vice-Chancel- 
lor’s order, adjudging parties guilty of a contempt, he stated 
that an order of conviction should direct “to whom the fine 
is to be paid, or what is to be done with such fine when paid, 
&c. so that the order, and the process of commitment founded 
thereon, may show the nature of the conviction, and what the 
defendant is to do to entitle himself to a discharge from im- 


prisonment.” 


In the People ex rel. Backus vs. Spalding, 10 Paige, 284, 
the report of the case shows that Spalding had been con- 
yicted, by a Vice-Chancellor, of a wilful breach of an in- 
junction issued by a creditor’s bill filed against him. After he 
had been committed, he was discharged by a Supreme Court 
commission, in proceedings under a habeas corpus. The Vice- 
Chancellor made an order for a re-commitment, on the ground 
that the commissioner had no jurisdiction in that case to 
order his discharge. From the order re-committing him, 
Spalding appealed to the Chancellor; who affirmed the order. 
An appeal was taken to the court for the Correction of Errors. 
That court affirmed the judgment of the Chancellor. 


Chief Justice Nelson, in delivering the opinion of the Court, 
remarked, that “the act, for which the appellant had thus been 
adjudged guilty, isa criminal offence under the revised statutes, 
and was so before at the common law, subjecting the offender 
to indictment ; and, on conviction, to fine and imprisonment.” 
(2 R. S. 692, § 14, ib. 697; 4 Bl. Comm. 129.) “In cases 
confessedly criminal and indictable, the penalties for which 
would ordinarily go for the benefit of the people, the courts 
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are authorized to impose a fine, with a view to the indemnity 
of the party aggrieved, his acceptance of it being declared a 
bar to any private action for the injury. The fine, however, 
is no less a penalty for a criminal act, than if inflicted for the 
benefit of the people; but the imposition of it in the way pre- 
scribed, accomplishes the double purpose of punishment for 
the misconduct on the one hand, and indemnity to the 
aggrieved party on the other.” (7 Hill, 301.) In that case, 
the court below adjudged, that an actual loss had been occa- 
sioned by the disobedience ; and although the reports of the 
case show that he was fined for the contempt to the amount 
of $3,000, and the costs and expenses in relation to the con- 
tempt to the amount of $196_51, it does not appear how much 
was due on the judgment on which the crediter’s bill was 
filed. ‘The order of conviction directed the costs to be paid 
to the solicitor of the relator, and the $3,000 to be paid to the 
Clerk of the Court, subject to the further order of the court. 
(4 How, 8. C. R.(U. 5S.) 21.) In that case, Spalding was 
adjudged, on the 21st of March, 1842, to have wilfully vio- 
lated the injunction. On the 7th of May, 1842, he was 
arrested on an alias miltemus ; and continued under arrest until 
the 29th of September following, when he was discharged by 
the Supreme Court commission, on the ground that a dis- 
charge in bankruptcy, granted on the 17th of September, re- 
lieved him from the fine, costs, and expenses, which he had 
been ordered to pay. In the Court for the Correction of 
Errors, it was contended, on behalf of Spalding, that the 
proceedings under which the fine had been imposed, being 
under the Revised Statutes, providing for the enforcement of 
civil remedies, should, though in form criminal, be regarded 
simply as another remedy for collecting the debt claimed in 
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the chancery suit, and upon which they had been founded; 660 


that the fine was, in fact, imposed for the purpose of being 
applied to the extinguishment of the debt, whenever, in the 
progress of the suit, it should have been established, but that 
it was incidental to the debt, and dependant upon it; and that 
a discharge of the one, must necessarily discharge the other. 
(7 Hill, 302, 303.) It was in answer to this argument, that 
the remarks of Chief Justice Nelson, above quoted, were made. 
The question was not presented, nor was any suggestion made 
by the Court, in relation to the point, whether in any case 
imprisonment might properly be ordered as a punishment, in 
addition to the imposition of a fine ; nor whether a fine could 
be imposed merely as a punishment, in a case in which one 
was imposed to indemnify against actual loss. Section 22 is 
express, that a fine may be imposed not exceeding $250, over 
and above the costs and expenses of the proceedings, even in 
those cases where no actual loss was occasioned by the dis- 
obedience. Such a fine, ifimposed, must necessarily be im- 
posed, merely as a punishment, and not as an indemnity; and, 
when paid, goes to the benefit of the public, and not to the 
complaining party. Macey vs. Jordan, 2 Hill, 570, was an 
appeal to the court of last resort, from an adjudication of the 
Chancellor, that Macey had wilfully violated an injunction 
issued on acreditor’s bill filed against him, and fineing him to 
the amount of the respondent’s debt, and the costs of the pro- 
ceedings. ‘The injunction was served on the 23d of Novem- 
ber, 1838. On the 5th of December following, Macey violated 
it, by making an assignment of his property. On the 6th of 
August, 1842, he was discharged under the Bankrupt act. 
In October, 1843, an attachment was applied for, over a year 
after obtaining his discharge in bankruptcy, to arrest for the 
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violation of the injunction. In March, 1844, he was adjudged 
guilty of the contempt alleged to have been committed in De- 
cember, 1838, some five years prior tothe issuing of the 
attachment. Justice Jewett, in the opinion delivered by him, 
remarks, that “the cause for which the fine was imposed, 
was the criminal contempt which the appellant was adjudged 
to have committed in violating the injunction.” (2R.S. 278, 
§10.) The punishment for such an offence, is by fine or 
imprisonment, or both, according to the aggravation of the 
case; and where a party has suffered by the misconduct 
which constitutes the offence, the fine is to be paid to such 
party. (2R.5. 538, § 20 to 22.) It may be true, that if the 
debt had been paid subsequently to the violation of the injunc- 


tion, no punishment, or only a nominal one, could have been 
. * * * * 
imposed.” Me : 

“The proceeding, after the attachment issued, was for a 


criminal offence; and although the respondent might inci- 


‘dentally derive a benefit from the conviction, still the pro- 


ceeding was not upon the original demand, or for the recovery 
of the debt.” — The judgment of the Chancellor was affirmed, 


by a vote of twenty-two to two. 


The views expressed of these proceedings in the cases re- 
ferred, do not necessarily conflict or intimate any interpretation 
of the statute at variance with the ordinary and natural mean- 
ing of its terms ; if each opinion cited is read, as all opinions 
should, with reference to the particular facts of the case in 
which it was pronounced. , They peo to show a uniform un- 
derstanding of the statute, that whe disobedience of an order 
may not have been wilful; that it Ey have arisen from an 
honest misapprehension by the offending party of the nature 
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of the act which he did; and may have occurred in good faith, 
and in the belief that it was not disobedience—that in such a 
case, ifactual loss résults from the disobedience, the court has 
no discretion which will absolve it from imposing a fine which 
willindemnify the injured party forthe loss. That in such a 
case, no fine should be imposed orimprisonment ordered, purely 
and solely as a punishment, beyond the punishment that may 
result from the imposition of a fine sufficient to indemnify 
against the actual loss, and to satisfy the expenses of the pro- 
ceedings. That the disobedience may also have been wilful 
and designedly contemptuous; andin such case, the contempt 
is criminal, and may be punished according to the aggravation 
of the case. The opinion is intimated by some judges 
that, in case the contempt is criminal, and actual loss ensues, 
the fine imposed should be regulated in its amount with that 
of the actual loss, and is to be paid to the party injured. 
But no opinion is intimated, that no imprisonment can be 
superadded in such a case, solely for the purpose of pun- 
ishment. 


It seems to be clear, also, that in case of wilful disobedi- 
ence, although no actual loss is suffered, a fine not exceeding 
$250 may be imposed, under section twenty-two, solely as a 
punishment of the criminal offence ; and that imprisonment 
may be ordered, under section twenty-five, for a reasonable 
period—‘ as the nature of the case shall require.” (Section 
20, ib.) If imprisonment cannot be ordered under section 
twenty-five, solely with that view, then that part of the sec- 
tion which prescribes the limit of six months, is nugatory; for 
the reason, that imprisonment ordered to coerce the payment 
of the fine, must continue until it is paid; while this section 
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expressly provides, that the imprisonment shall be “ until the 
costs and expenses of the proceedings are paid; and also, if 
a fe shall be imposed, until such fine be paid ;” and this is 
in addition to an imprisonment ordered for some reasonable 
time not exceeding six months; which, of course, must term1- 
nate when the period expires,—although the fine has not been 
paid, and cannot terminate before, even if it has been paid,— 
while the imprisonment may continue for years afterwards, 
and until the fine is paid ; but is continued simply because it 
is not paid. I admit an inability to conjecture what case may 
arise, in which it would be proper, in addition to imposing & 
fine that would indemnify the injured party, and satisfy his 
costs and expenses, to order an imprisonment as a punishment 
exceeding in duration that which the court could order, if the 
proceeding was one to simply punish the offender for a crimi- 
nal contempt. The revisors, how ever, suggested that such 
cases might arise, and submitted sections, framed with a view 
to confersuch power; and the Legislature enacted the sections 
as proposed, and render this exposition of the views with 
which they were framed. 


What effect the passage of the resolutions referred to in the 
fifth interrogatory should justly have upon the final judgment 
of the Court, is a question not now under consideration ; and 
is one in respect to which the parties should be heard, and 
which should be carefully considered, with all other attending 
circumstances before any opinion is formed. But it must be 
obvious, that the passage of those resolutions unexplained is 
Pertinent to the question whether the disobedience was wilful, 
or was an act done in good faith, and in the honest belief that 
nothing prohibited by the injunction was done by the defendant 
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in voting for the resolutions referred to in the fourth interroga- 
tory. If they tend to show, that the acts which are alleged 
to constitute a violation of the injunction were done in good 
faith, and in the honest belief that they did not violate it, then, 
according to all cases, and upon principle, there should be 
neither fine nor imprisonment, for the purpose of punishment, 

if no actual loss has resulted to the relators. There should 
be neither fine nor imprisonment, for the very reason that the 
act of disobedience was not wilful, but was done in good faith 
and without any intention to disobey. If this be so, then it 
would seem to be equally incontrovertible, that if, unexplained, 

they tend to show that the disobedience was deliberate and 
designed, and that the acts done were understood as being 
expressly prohibited by it, such a consideration cannot be 
overlooked in any final adjudication based on correct principles 
and justly adapted to the nature of the case. I should not 
have deemed it necessary to have examined or discussed this 
question so fully, were it not of the highest importance, that 
in every case that may arise, these proceedings should be 
conducted throughout on principles applicable equally to the 
case of all parties offending, and with a correct understanding 
of the meaning and object of the statute under which they 
are prosecuted ; and that I felt it incumbent, from the con- 
fidence with which eminent counsel avowed the views they 
presented, to distrust the accuracy of my own previous con- 
yictions, and to consider, upon a full examination, whether 
they were well founded. On such examination, I cannot 
resist the conclusion that the fifth interrogatory is pertinent 
and proper; and that it is the duty of the defendant to answer it. 
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NEW-YORK SUPERIOR COURT. 
Sreciat Term, March 12th, 1853. 


Before Hon. JOHN DUER, Justice ; 
Boswortn and Emmet, J. J. 
associated with him on the argument. 


The People of the State of New-York, exrel. 
Thomas E. Davis and Courtlandt Palmer, 


US. 


Abraham Moore, Dudley Haley, Oscar W. 
677 Sturtevant, Jacob F. Oakley, Thomas J. 
Barr, William M. Tweed, Richard T. 
Compton, William J. Brisley, Wesley 
Smith, James M. Bard, Asahel A. Denman, 
William H. Cornell, John Doherty, Wil- 
liam J. Peck, Aldermen ; and Josiah M. 
Brown, Samuel R. Mabbatt, Timothy 
O’Brien, John IF’. Rodman, Patrick Brea- 
den, Charles H. Ring, Helmus M. Wells, 
Edwin Bouton, William H. Wright, Jacob 
H. Valentine, William McConkey, Joseph 
Rogers, Thomas Wheelan, Assistant Alder- 
men of the City and County of New-York. 


Opinions or THE Court, upon the final motions that the de- 
678 fendants be punished for their misconduct, in disobeying 
an injunction order, granted by Hon. Winuiamn W. 
Camrpett, Justice, in an action wherein Thomas E. 
Davis and Courtlandt Palmer, are plaintiffs ; and the 
Mayor, Aldermen and Commonalty of the City of New- 

York, are defendants. 
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OPINION OF DUER, JUSTICE. 


We are now to determine whether the members of the 
Common Council, who have been severally brought before us 
by a process of attachment, have been guilty of the miscon- 
duct that is alleged against them? and if so, whether this 
misconduct has operated, or was calculated ‘‘to defeat, impair, 
impede, or prejudice the rights or remedies” of the relators 
in the prosecution of their original and pending suit? (2 R. g, 
sec. 20, p. 538.) These are not the only questions that we 
have found it necessary to consider and decide; but they are 
the first in the order of the judgment now to be pronounced. 


The misconduct that is alleged against all the defendants 
in the affidavits upon which the motions for the attachments 
were founded, and in the interrogatories that have since been 
filed, is that of a contempt of the authority of this court, by 
an act of positive disobedience to its lawful order; and the 
Aldermen, who are before us, with the exception of Alderman 
Doherty, are also charged with having given their assent, by 
their votes, to the passage of certain resolutions, not only 
denouncing the order, which they were required to obey, as an 
unprecedented act of usurped authority, but containing scan- 
dalous imputations upon the conduct and motives of the Judge 
by whom the order was issued. These resolutions are set 
forth at large in the proceedings; and it has been insisted, that 
they are evidence, not merely in support of the principal 
charge, but of a distinct and substantive offence, which may 
and ought to be treated as a wilful and criminal contempt. 
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It is manifest, that we cannot do otherwise than adjudge 
each of the defendants to have been guilty of the alleged 
contempt, by his personal refusal to obey the order of the 
injunction which has been so publicly violated, if we adhere 
to the opinion that the order was rightfully issued and properly 
served, and individually binding ; and upon these questions, it 
is only necessary now to say, that the convictions which we 
fully entertained, and have endeavored fully to express, are 
wholly unchanged—they have not been weakened, but con- 
firmed by subsequent reflection and research. We have held, 
and now hold, that the order of injunction commanded each 
individual member of the Common Council to refrain from 
aiding or assisting in the performance of the corporate act 
which the order prohibited; and consequently, that it was 
violated by every member who voted for the resolution in favor 
of Jacob Sharp and his associates ; with the intent, that the 
grant which the resolution contained should become, by its 
immediate acceptance, operative and effectual. Each of the 
defendants in his answer to the fourth interrogatory, has ad- 
mitted that he voted for this resolution—nor has one of them 
attempted to deny that he so voted, with the intent that the 
resolution should take effect as an immediate and positive 
grant, and in the confident expectation, that by the acceptance 
of the grantees, it would become so. The meaning and mo- 
tives of the entire transaction, are indeed too apparent to admit 
of doubt or denial. It is evident from the papers before us, 
that the written acceptance of the grantees must have been 
prepared and signed before, the resolution was finally adopted ; 
since, as soon as the anticipated final vote was taken, it was 
delivered and filed. 
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Nor is any argument requisite to show that the misconduct 685 


of the defendants in violating the injunction, has terided to im- 
pede or prejudice the rights and remedies of the relators in the 
prosecution of their suit. Such was not merely its tendency 
and design, but such has been its actual effect. If the grant 
forbidden by the injunction had not been made, all the relief 
that the relators seek might be obtained in the present suit. 
The grant to Jacob Sharp and his associates, has altered in 
some degree, the nature of the relief to which the relators may 
be entitled. A decree, not merely prohibiting, but vacating the 
grant must now be sought ; and hence the grantees are neces- 
sary parties in the further prosecution of the suit. They are 
now the real parties in interest ; and consequently, a final de- 
cree affecting their rights as such, cannot be made until they 
shall have been brought in as defendants by a supplemental 
complaint. The necessity of a proceeding which impedes, 
and by the expense and delay which it creates, prejudices the 
remedy of the relators as plaintiffs in the suit, has arisen 
solely from the misconduct of the defendants now before us. 


Reserving for separate consideration, the resolutions passed 
by the Board of Aldermen, it follows from the observations that 
have now been made, that each of the defendants, by violating 
the order of injunction, has been guilty of the misconduct 
alleged against him ; and which, as a contempt of the court, I 
am required to punish. Such accordingly, in relation to each 
of them, is the judgment that I now pronounce. The statute 
applicable to the case makes it the duty of the court, when 
the alleged misconduct of a defendant prosecuted for con- 
tempt, and its effects or tendency have been proved to its 
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satisfaction, to impose upon him the penalty of a fine or im- 
prisonment, or both, in its discretion, and as the nature of the 
case may require. (2 R. S. p. 538, sec. 20.) When the 
guilt is proved, a penalty must follow ; but the discretion of 
the court, in fixing the penalty, must be exercised within cer- 
tain limits, both in respect to the amount of the fine, and the 
duration of the imprisonment that may be imposed ; and that 
discretion, it must also be observed, is not arbitrary, but judi- 
cial; and its exercise must therefore be governed by those 
considerations by which alone the mind of ajudge may reason- 
ably and justly be influenced. Such is the meaning of the 


statute in directing that the penalty must be such as the “ na- 
ture of the case may require.” 


What, then, is the penalty that the nature of this case, it 
may justly be said, requires us to impose ? What the measure 
of punishment with which the misconduct of the defendants, 
in their public disobedience to a positive and most intelligible 
order of the court, ought to be visited? Banishing from our 
minds all extraneous and personal considerations, and fixing 
our attention alone upon those which arise upon the evidence, 
and which mark the character and throw light upon the mo- 
tives of the transaction, what is the answer that these questions 
ought to receive? I shall proceed to the answer that we 
deem to be appropriate and necessary; and state the conclu- 
sions at which we have arrived as the judgment of my 
associates, as well as my own ;—and it is due to the public 
and to the defendants, that the reasons by which we have been 
governed in forming our judgment, shall be fully explained. 
This is one of the occasions on which the interests of truth 
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and justice require, that the judgment of the court shall not 


merely be declared, but vindicated. 


Had it been proved that the relators had sustained an actual 
loss from the misconduct of the defendants, we should have 
had no discretion as to the amount of the fine to be imposed. 
They would then have been entitled to a full indemnity over 
and above their costs and expenses ; and, consequently, a fine 
which, equally divided among the defendants, would have 
secured that indemnity, must have beenimposed, (2 R. S. p. 
538, sec. 21.) But we think that no evidence has been given 
of an actual loss, for which a definite sum as a compensation 
may be awarded; and it is only to such losses—losses pecu- 
niary in their nature, and the amount of which may be 
estimated with certainty—that the provisions of the statute 
can, in our opinion, be held to apply. The relators, therefore, 
are entitled only to their costs and expenses. 


In cases in which the defendant is adjudged to have been 
guilty of the alleged contempt, but ‘no loss, beyond his costs 
and expenses, to which in all cases he is entitled, is shown to 
have resulted to the prosecuting party, the court may impose 
a fine not exceeding $250, and imprison the defendant for a 
period not exceeding six months; or, in the exercise of its 
discretion, may inflict either penalty in its full or a limited 
extent, (R. S. id. est. secs. 22, 23, 25.) But we are clear in 
the opinion, that in those cases no penalty whatever, beyond 
the costs and expenses of the prosecution, ought to be imposed ; 
unless it appears that the misconduct, as proved, was, in its 
nature, a criminal contempt ; which, as such, the court, for 
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the sake of a public example, and the necessary maintenance 
of its own rights and authority, is bound to punish; and such, 
we apprehend, is the settled construction of the statute. 
695 Hence, in all these cases, the first necessary inquiry 1s, 
whether the alleged contempt was wilful and intentional; or 
accidental and undesigned? the result of pardonable igno- 
rance, error or inadvertence ; or a deliberate act of conscious 
disobedience? And when the disobedience is shown to have 
been intentional, and the question of a fitting penalty is alone 
to be determined, all the circumstances by which the offence 
was palliated or aggravated, must be considered, in determining 
the measure of its punishment; and in the discharge of this 
696 duty, the answers of the defendants to the interrogatories de- 
mand special attention ; whether the language is that of regret 


and apology, or of contumacy and defiance, is a material 
inquiry. 


These views have been present to our minds, in examining 
the cases now before us; and we lament to say, that we have 
been unable to resist the conviction that the disobedience of 
the defendants, each and all of them, to the order of injunc- 


tion, was not the result of accident or inadvertence, but was 


697 intentional, deliberate and wilful. I mean “wilful,” in the 


sense of a determination to do what is known to be forbidden. 
In the plainest terms, the order forbade them to grant a cer- 
tain privilege to Jacob Sharp and his associates—and with a 
full knowledge of the order, its import and object, this very 
grant they made. The resolution which they adopted, was 
this grant ; and hence they could not for a moment have 
doubted, that an order forbidding them to make the grant, 
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forbade them to pass the resolution. Whether they acted in 698 


the belief that their disobedience to the order could be justified, 
is a different question; but sucha defence is itself an admission 
that they fully understood the mandate which they were re- 
solved to violate. We desire to put as favorable a construc- 
tion upon the conduct of the defendants as it can possibly 
bear ; but, to our mind, there is no escape from the conclusion 
that they have intentionally and knowingly done the act 
which the order of this court commanded them not to do. 


Nor let it be said, that, in stating this as our undoubting 
conviction, we disregard and reject, as unworthy of credit, 
the declaration made by each of the defendants, in his answer 
to the fourth interrogatory, namely : that “he believed that 
the injunction did not purport nor mean to restrain them from 
yoting in favor of the resolution” making the grant which was 
prohibited; for although we are forced to regard this declara- 
tion as ambiguous and evasive, it is not necessary to reject it 
as wholly untrue. It admits of an interpretation which may 
reconcile it with the conviction we have expressed ; while, if 
understood in the obvious sense which the words seem intended 
to suggest, it cannot be reconciled with the public acts and 
declarations of the Board of Aldermen, at the very time to 
which this declaration, in their answers, refers. And were we 
reduced to the painful necessity of an election, it is to contem- 
porancous declarations, made for the very purpose of explaining 
and vindicating this act of disobedience to the process of the 
court, that our confidence and credit would in preference be 
given. The resolutions introduced by Alderman Sturtevant, 
and voted for by all the Aldermen, with one exception, who 
are now before us, are conclusive evidence that the order of 
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injunction was then understood by them in the very sense that 
we have piven to it ; and that, thus understanding, they meant 
to violate it. These resolutions denounced the order of in- 
junction as an illegal restraint upon the legislative action of 
the Common Council; and upon that ground, proclaimed a de- 
termination utterly to disregard it. But if the injunction was 
702 then understood by them, as neither prohibiting nor meaning 
to restrain the members of the Common Council from voting 
for the resolution in favor of J. Sharp and his associates, with 
— the intention that the resolution, when adopted, should operate 
as a grant, it imposed no restraint whatever upon their legis- 
lative action ; nor by their voting as they did, was it at all 
disregarded. Indeed, upon this construction, the Common 
Council, as such, could not disregard it. It is painful, but 
necessary, to state the alternative. Either the injunction, 
703 when ‘served, was understood by Alderman Sturtevant, and 
those who acted with him, as restraining them from voting in 
favor of the resolution making the grant it prohibited, or it 
wasnot. If it was, then the declaration they have now made, 
in its obvious sense, asserts the existence of a belief which 
they never entertained. If it was not, then his resolutions 
vindicating the rights and dignity of the Common Council, 
were based upon an assertion, which he, and those who voted 
with him, then believed to be false ; and were consequently, a 
704 most gratuitous, as well as intemperate attack upon the con- 
duct and motives of the judge by whom the injunction was 
issued. And upon this supposition, the passage of the resolu- 
tions was a malicious and wanton insult—a contempt, as 
criminal and aggravated in its nature, as a court of justice 
has ever been bound to notice, or compelled to punish. 
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But this supposition we do not hesitate to reject; for 
although the resolutions of Alderman Sturtevant may convey 
jmputations, and be expressed in terms that render them justly 
liable to animadversion and censure, yet we do not at all 
doubt that the injunction was regarded, not only by those who 
yoted for those resolutions, but by every member of the Com- 
mon Council, as restraining their legislative action, by enjoin- 
ing them not to adopt, by their votes, the grant which it de- 
scribed and prohibited. It is manifest, however, that if Alder- 
man Sturtevant, and the Aldermen who voted with him, acted 
in this belief, the credit of their veracity can only be saved by 
ing their present declaration, not in its obvious, but 


construing 
in a very qualified sense ; and it is this qualified and charita- 
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ple interpretation, therefore, that we adopt. The order of 706 


injunction commanded the Corporation and its members to 
desist and refrain from making a certain grant; but did not 
command the members of the Common Gatnail not to vote 
in favor of the resolution they were about to re-consider, unless 
the intended and necessary effect of its adoption was to make 


the erant that was forbidden. Such, however, was not its 


necessary effect; since, when they voted for the resolution, 


they might, at the same time, have suspended its effect, asa 7 


grant, until the injunction was dissolved, or until the happen- 
ing of that event have forbidden the acceptance of the resolu- 
tion by the grantees, or the filing of that acceptance by their 
own clerk; and had either of these courses been followed, 
there would have been no intentional breach of the injunction 
—no conflict between the Common Council and the judiciary 
would have ensued,—the city would have been saved from the 
disgrace of the unseemly spectacle that we now witness ; and 
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the Judges of this Court have been relieved from the dis- 708 
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charge of a most painful duty, Why a course of proceeding, 
by which all these consequences would have been avoided, 
was not, in fact, adopted, it is unnecessary, and would be 
irrelevant now to inquire. We are, however, told by the As- 
sistant Aldermen, that they not only believed, but were ad- 
vised by counsel, that the injunction did not purport nor mean 
to restrain them from voting for the resolution which they re- 
considered and adopted; but we are bound to presume, that 
this advice was given, and was understood to be given in the 
belief that one or the other of the courses that we have indi- 
cated would be followed—in other words, that although ‘the 
resolution might be passed, its effect as a grant would be sus- 
pended; since we find it impossible to believe that any counsel 
could have advised them, that if they adopted the resolution 
so as to render it effectual as a grant, the injunction would 
not be violated. No counsel could have advised them that 
the injunction would not be broken, if they made the grant, 


which, in plain words, it commanded and enjoined them to 
desist from making. While upon this subject, we deem it 


necessary to observe, that the advice of counsel, when stated 
in general terms, as it here is, will never be accepted by this 
court as excusing or palliating a contempt which is otherwise 
manifest or proved. The advice, when thus stated, will never 


be permitted to affect our decision. To enable us to regard 


it at all, the names of the counsel must be given; and the in- 
formation that was laid before them, and the exact import of 
their advice be fully stated. If the advice was written, the 
writing must be produced—if oral, the fact that it was given, 
and its precise import must be verified by the affidavits of the 
counsel who gave it. ‘The propriety of these rules, and the 
necessity of adhering to them, will be doubted by none who 
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wledge of the difficulties that beset a court in the 
ation of its justice, and of the means too fre- 
d, by @ suppression of truth, to evade its au- 


have any kno 
due administ® 


quently employ? e : 
thority. The result of our observations upon that part of this 
¢ have now considered, is, that we cannot regard 
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that the injunction did not prohibit the 


purport nor 
as meaning thé 


of the court, by 4 
but simply, 
of voting for the resolution in favor of J, Sharp and 
if by so voting, no effect was given to the reso- 


It is true, that the declaration thus con- 
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the defendants in their answers to the fourth 71 
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lution as a grant. 
and evasive; but it is better that we should 713 


strued is irrelevant 
censure it as evasive, than be forced to reject it as untrue. 


We cannot believe that there is any one of the defendants 
who have been attached, were the direct question now put to 
him, whether he believed that the object of the injunction was 
yent them from adopting, as a grant, the resolution they 
consider? who would give any other than an affirma- 
It is indeed manifest, that unless such was its 
hadnone whatever. It was inoperative 
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were to re- 
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meaning and object, it 
714 


and senseless. 


Passing then from that which we deem a necessary conclu- 
sion, that the defendants knew what the injunction meant, 
and meant themselves to disobey it, we are next to consider 
whether any reasons have been alleged that should induce the 
court to mitigate; or, so far as our discretion may allow, re- 
mit the penalty that otherwise it would be our duty to impose. 
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The only reason that has been alleged, that we deem it at 
all necessary to notice, is, that the defendants fully and sin- 
715 cerely believed that this court had no jurisdiction to issue the 


injunction ; and consequently, that they were under no obliga- 


tion to obey it. That, as a court of equity, we possess the 
jurisdiction, we have already decided ; but it has been con- 
‘tended that, conceding our jurisdiction, the opposite belief of 
the defendants should induce us, so far as we can, to exempt 
them from the punishment their disobedience might otherwise 
have merited ; since, if intentional, it was conscientious and 
the result of a pardonable error. The answers of the Assist- 

716 ant Aldermen contain no averment of their past belief in our 
want of jurisdiction; but as they now deny it, we presume 
that the omission was accidental, and shall give them all the 
benefit to which the excuse, had it been made, would entitle 
them. 


Our first observation here is, that the averment of the 
defendants’ belief in our want of jurisdiction, is plainly im- 
material ; unless the meaning is, that this belief was the 
motive of their conduct. It is manifest that a belief, which 
had no influence upon their action, can never be permitted to 

717fdefine its character. The fact that we have no jurisdiction 

“would pe a complete defence ; but the erroneous belief can be 

no excuse for an act of disobedience with which it was wholly 

unconnected. To -set up the excuse, therefore, is to admit 
that the disobedience was intentional. 


We next observe, that it is not alleged that this belief of 
the defendants, however sincere and conscientious it may have 
been, Was founded at all upon the advice of counsel; still less 


— 


a 


a> 


273 


is it pretended that, upon this ground, they were advised by 
counsel to “disregard utterly” the order of injunction. For 718 
aught that appears, or we are at liberty to intend, it was the 
advice of Alderman Sturtevant alone that was given and 
followed. Had the fact been otherwise, it was so material, 

we must believe it would have been stated. 


Under these circumstances, we are constrained to say, that 
the alleged belief of the defendants, that the injunction which 
they were required to obey was illegal and void, furnishes a 
very slight, if any excuse for the course which they followed. 
Upon so grave an occasion, to act upon their own belief, to 719 
use the mildest words, was the extreme of indiscretion and 
rashness. The public disobedience of the Common Counc'l 
of this city to the positive mandate of a court of general 
jurisdiction ; and possessing, we trust, the entire confidence of 
the public, was an act of no trivial importance. The history 
of our country, we believe, affords no instance of a similar 
resistance to judicial authority ; viewed in its possible conse- 
quences, it was calculated, as an example of disrespect and 
insubordination, to affect widely the peace and good order of 720 
society; and, from the conflict which it threatened, even to 
impair the confidence of all reflecting men in the stability of 
our institutions. To venture upon such an act, was to assume 
a deep responsibility—a responsibility, that should never have 
been assumed; unless upon the fullest deliberation, the best 
advice, and the pressure of a stringent and imperious neces- 
sity; yet this responsibility was assumed and the act performed 
without deliberation, without advice, and without necessity. 
The supposition that there was any necessity for immediate 721 
action, is plainly groundless; we have already shown that 
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the resolution which the defendants, notwithstanding the 
objections of the Mayor, were determined to adopt, might 
have been adopted, had its operation as ‘a grant been sus- 
pended, without violating the injunction ; but, were it other- 
wise, what reason had they to doubt that a measure, which 
they believed to be recommended and justified by the strongest 
reasons of public utility, would be rejected by their succes- 
sors? And if they were confident in their opinion, that the 
injunction which they were required to obey, was issued 
without authority, what reason had they to doubt that, upon 
application to the court, it would be promptly dissolved? 


Tn the opinion that I gave, in granting the motion for an at- 
tachment, I said, that “if the order of injunction was issued 
without rightful authority, the members of the Common 
Council, in the just maintenance of their own rights, were 
pound to disregard it ;” and this language has been quoted 
upon the present argument; but I added language that was 
not quoted, that “if this court, upon any ground, possessed the 
jurisdiction that was denied, it was at their own peril that the 
members of the Common Council refused to submit to its ex- 
ercise.” It is this language, that I now repeat. He who re- 
sists the order or process of a Court of Justice, trusting to his 
own pelief of its want of jurisdiction, acts in all cases at his 
own peril ; and when he is proved to be mistaken, is, in all 
cases; justly punished. And I add, that it is upon this prin- 
ciple alone, that the supremacy of the law, and the just au- 
thority of Courts of Justice can be maintained. 


An unconstitutional law has no force; it creates no duty of 
obedience but he who resists a law, because he thinks it un- 
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constitutional, may be involved by his mistake in the guilt, 
and incur the penalty of treason. Resistance to a law, and 
disobedience to the process of a court, stand upon the same 
ground; and every citizen is bound to know that his private 
conviction, if erroneous, that the law or the process is void, 
will never be admitted as a justification, and very rarely as an 725 
excuse. His only safe course is to obey, knowing that jg 
wronged by his obedience, the law will afford him a fy) 


redress. 


I have no right, and do not mean to draw in question 
the sincerity of the belief the defendants have avowed, and 
under which they claim to have acted; yet it is not a little 
singular that this belief was entertained, since there are 
several cases in which the jurisdiction that is now denied, has 
been exercised; and its exercise, although questioned, submitted 
to by the Common Council. I refer, without dwelling upon 726 
them, to the case of Lawrence y. The Mayor and Corporation, 
(2 Barb. 577 ;) to that of Brower v. The Corporation, (3 Barb. 
p. 254;) and to a more recent case, which, T believe, has not 
yet been reported, that of Christopher and Tilton v. The 
Corporation and others, the well known Washington market 
case. In each of these cases, the objection to the jurisdiction 
of the court, upon the ground that the injunction prayed for 
was an illegal interference with the legislative action of the 
Common Council, was distinctly raised ; in each, it was de- 727 
cisively overruled ; and in each, the judgment, as I understand, 
was acquiesced in by the Corporation. In the last case, 
Judge Roosrve.r maintained the jurisdiction of the Supreme 
Court, as a Court of Equity, upon the broad principle that 
“corporate property, and corporate credit are a trust fund ; 
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and corporate powers of taxation, trust powers ; and a threat- 
ened misapplication of the one, or misuse of the other, is a 
breach of trust, which a Court of Equity has the power, and 
in cases of sufficient magnitude and aggravation, is bound to 
restrain.” Such are the words of that learned Judge; and, 
most strikingly, are they applicable to the actual case which 
the relators have set forth in their complaint. It is true, that 
the effect of the injunction, in the cases I have cited, was to 
restrain, not the passage but the execution of an ordinance ; 
but this distinction does not at all effect the question of juris- 
diction. To restrain the execution of an ordinance, is to 
declare its nullity ; and a decree annulling an ordinance, is 
just as plainly an interference with the legislative discretion 
of the Common Council, as an injunction prohibiting its adop- 
tion. The power of the Court of Equity to annul, and its 
power to restrain, I apprehend, are co-extensive ; and hence it 
will be found, that 7 every case in which the court has refused 
to interfere by an injunction with the exercise of a discretion- 
ary power, the refusal has proceeded upon the ground, that 
the act sought to be restrained, would be valid if performed. 
Had it been admitted or proved to the satisfaction of the 
court, that the contemplated act would be an excess of 
authority, a breach of trust or a fraud, the injunction would 
have issued. A court of justice, it must be admitted, cannot 
restrain the passage of an act of the legislature, which, when 
passed, it may declare, as unconstitutional, to he void; but the 
Common Council is not a legislature created by the constitu- 
tion as a co-ordinate branch of the government; and as such, 
in the discharge of all its duties, wholly exempt from judicial 
control; and the supposition that such is its character, and 


such its privileges, is a grievous and pernicious error. Nor 
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is this all; a case still more remarkable in its circumstances, 
has occurred during the past year in this ‘court, which, it 
seems indeed strange, should not have been remembered. 
I refer to the case of Pettigrew and Sherman y. The Corpo- 
ration and others; a suit, which arose out of the controversy in 
relation to the Eighth Avenue rail road. The injunction, in this 
case, was granted by Chief Justice Oakley ; and, in its tenor, 
resembled that which the Common Council have now refused 
to obey. It commanded the Corporation to desist and refrain 
from making and executing any contract or, grant, securing to 
any other persons than the plaintiffs, the right or privilege of 


constructing the rail road in question. It was construed by 


the Common Council, as restraining their legislative action 
upon an ordinance which the Mayor had returned with his 
objections to its passage ; and, upon the ground that such was 
its construction and force, so far from disputing its validity, 
and denouncing it as an invasion of their rights and privileges, 
they made a special application to the court by their counsel, 
to be released, by an alteration in the words of the injunction, 


from the duty of obeying it. 


It is true, it was held by the court that the application was 
needless, and that the injunction did not impose the command 
which the Assistant Aldermen feared to violate ; but the ground 
of our opinion was, that the ordinance which they wished to 
re-consider, was not the grant or contract which the injunction 
forbade to be executed; but contained an express provision, 
that the permission which it gave of constructing a rail road, 
should not take effect until a sufficient agreement between the 
grantees and the corporation, to be drawn and prepared by the 
counsel of the latter, should be signed and executed, The ap- 
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plication, however, was still pressed; and would doubtless 
have been granted, had not the counsel for the plaintiffs given 
awritten stipulation that they would not insist upon that con- 
struction of the order of the court, which, it was feared, would 
be adopted and enforced 


It was in August or September last, that these proceedings 
took place. 


Remembering these facts, I pass with much regret at the 
necessity, which my duty imposes, to the resolutions and pre- 
amble which were introduced by Alderman Sturtevant, and 
adopted by the votes of all the Aldermen with the exception of 
Alderman Doherty, who are now before us. These resolutions 
and preamble, from the terms in which they are expressed, 
and the imputations which they plainly convey, are regarded 
by all of us, not merely as an aggravation of the contempt of 
wilful disobedience to the order of injunction, but as constitu- 
ting, in themselves, a distinct and very serious offence, which 
we might well have been required to punish as a wilful con- 
tempt, even had our own convictions forced us to disclaim our 
jurisdiction. We cannot give to them the favorable interpre- 
tation that we were urged to adopt. We cannot regard them 
as merely vindicating the rights and dignity of the Common 
Council, in terms, it is true, not well chosen and somewhat 
passionate, but implying no disrespect or insult to the Judge 
who granted the injunction, nor conveying the slightest im- 
putation upon his integrity and motives. 


The preamble commences with saying that the Judge had 
issued the injunction without “any color of law, or justifica- 
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tion ;’"—words which have not merely been demonstrated to be 
untrue, but which, if they do not necessarily imply a charge 
of positive corruption, certainly do of the grossest ignorance. 

The preamble proceeds to say, that as the injunction was 

issued at the close of a session, and threw forward the period 

of showing cause against its continuance beyond the expira- 
tion of the session, and this, in regard to a measure that had 
long been pending, it bore “‘upon its face a character of indi- 
rection,” (in other words, trick and dishonesty,) “not less un- 
justifiable, and not less unworthy of the judiciary,” than its 

usurpation of authority and jurisdiction. As the indirection 
here charged is declared to be “ unworthy of the judiciary,” 
it is to the Judge who issued the injunction bearing this cha- 
racter, that the dishonesty, which the term implies, is meant 
to be imputed. We forbear from any further analysis or com- 
ments. The plain meaning of the preamble and resolutions, 
is this: that the plaintiffs, knowing that ‘they had no right to 
maintain their suit, and could not, by fair means, defeat the 
measure to which they were opposed, resorted to those which 
were indirect, and unfair; and that the Judge, who, without 
a color of law, issued the injunction, by continuing it in force 
beyond the expiration of a session which was about to close, 
lent himself to their fraudulent design. The publication of 
resolutions bearing this interpretation, we cannot but regard 
as a direct and very dangerous interference with the adminis- 
tration and course of justice. It was calculated to prejudice 
the public mind in relation to the merits of a pending suit ; to 
destroy all confidence in the integrity of a Judge, whose 
probity had never been impeached ; to intimidate his brethren 
from giving their sanction to his act ; and to degrade, in public 
estimation, the entire tribunal to which he belonged. It re- 
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mains only to add, that neither the author of these resolu- 
tions, nor any of those who consented to their passage, with 
the exception of Alderman Wesley Smith, has chosen, in his 
answer to the interrogatories, to utter a single word of apo- 
logy,+-a solitary expression of regret. I close with a few 
general observations, which the novelty and the importance of 
the case seem to require, and certainly justify. 


We are proud, and justly proud, of our democratic institu- 
tions ; and rejoice that our country, a country in which the 
legal distinctions’ of rank are wholly unknown, and the people 
alone is sovereign, exhibits a spectacle of peace, security and 
order :—a wide-spread scene of human happiness, such as no 
other country or age has been privileged to witness. But we 
shall greatly err, if we attribute the multiplied blessings we 
enjoy, our unexampled progress, and unexampled prosperity, 
solely to the nature and form of our peculiar institutions. The 
experience of other countries in past ages, and in the present, 
might well convince us that the institutionsin which we glory, 
would be prolific sources of confusion, discord, and misery, 
were the disposition and habits of the American people, re- 
sulting from a long course of training and discipline, materi- 
ally changed; nor is there any hazard in saying, that it is to 
the peculiar, the distinctive character of the American people, 
that the admirable and successful working of our peculiar in- 
stitutions, is mainly and eminently due. ‘There are certain 
great truths that have been long and deeply impressed upon 
our minds and consciences; and it is the constant influence 
and moral efficacy of these truths, as controlling our actions 
Mall the relations of life, public and private, that has formed 
our national character—the character from which our institu- 
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e their vitality, and to which [they owe their suc- 
governing truths, are—that Liberty and 
e—and that the freedom which is not de- 


tions deriv 
cess, These vital, 
Order are inseparabl , a: 
Geeried restrained by law; and consciously, willingly, and 
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wholly 
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ple has, at all time e 

een accustomed, and has rejoiced to Contes the sovereignty 
oftheslawi as limiting and controlling its own. It is so, be- 

aw, ; 5; 

cause we long have been, still are, and, I trust will ever re- 
everencing, law-obeying, and law-abiding people. 
But it is manifest, that this deep reverence for the law—this 
prompt and cheerful submission to its dictates—this fixed re- 
solve to abide its determinations—are inseparably connected 
with the confidence which is reposed in those by whom the 
law is administered; and can, in reality, subsist no longer 
than while that confidence is felt and maintained. Hence, 


subject to its dominion, is Bue e degenerate Into 
d to anarchy, and end in despotism. Our 


s, in the exercise of its own sovereignty, 


main, a law-T' 


none are more dangerous enemies to our country and its insti- 
tutions, by whatever pretext they may seek to veil their con- 
duct, than those who seek to destroy or impair this necessary 
confidence, by rash denunciation, groundless imputations, 
open disrespect, and public disobedience. ‘The inevitable ten- 
dency of such proceedings, is to weaken and unsettle our go- 
yernment in its very foundations, and in every branch of its ad- 
ministration. They strike at the root of our national prosperity, 
and poison and corrupt the fountain from which all our bless- 
ings flow—the supremacy of the law—manifested and sustained 
by the ready submission of all to its dictates and authority. 


The Judge then proceeded to pronounce the sentence of the 


Court. 
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Ihave no doubt that the sentence that we are about to pro- 
nounce, will be thought by many far more lenient than the 
nature of the case, and the observations that I have made, 
would justify. But there are many circumstances which have 
induced us to think, in the existing state of public opinion, 
that it is far better to err upon the side of moderation than 
upon that of severity. The most aggravated case, is that of 
Alderman Sturtevant ; he was the author of these resolutions. 
His framing and preparing these resolutions, was a deliberate 
act. Their adoption by his brethren, might have been the re- 


sult of haste and passion. His case, therefore, must be dis- 


tinguished from the others. The. sentence as to Alderman 


Sturtevant is, that he shall be imprisoned in the City Prison 
for the term of fifteen days; and he shall pay to the city 


treasury, a fine of $250; and to the relators, for their costs 
and expenses, $102.07. 


In relation to each of the Aldermen who voted for the reso- 
lution of Alderman Sturtevant—with the exception of Alder- 
man Wesley Smith, who, in suitable terms, has expressed 
his regret, and has made, what we deem, a sufficient apology— 
we impose upon each of them, a fine of $250; in addition to 
the sum of $101_51 for the costs and expenses of the relators, 
to be paid to them. Alderman Doherty voted against the 
resolutions; and Alderman Smith has very properly submitted 
himself to the judgment of the Court, by a concession of his 
error. Upon each of them, therefore, as well as upon each of 
the Assistant Aldermen who laid the resolutions upon the 
table, we impose a fine of $100, to be paid to the treasury of 
the city ; inaddition to the sum of $101-51, for the costs and 
expenses of the relators. In each of these cases, a warrant 


will be issued, committing the parties to prison until the fine 
that has been imposed, is paid. 


——=—sS 


BOSWORTH, J.— 


This proceeding has reached that stage, at which it becomes 
the duty of the Court to decide whether the defendant is guilty 
of the misconduct alleged against him; and if it determines 
that he is, to also decide what the punishment shall be. 


Although this is, in fact, a proceeding at Special Term, yet 
having, in connection with my brother Emmet, sat with the 
Judge before whom the proceeding is pending,—not merely to 
assist him by acting advisorily, but upon the understanding 
that the counsel of neither party expects the questions that 
have been argued here will be re-argued on any appeal that 
may be taken to the General Term, but that the final deter- 
mination to be made at the Special Term will be passed upon 
at the General Term, without further argument,—I deem it 
due to the position in which I am placed, with respect to this 
proceeding, and to the parties who may be affected by the 
decision, to state the conclusions at which I have arrived, 
and the reasons on which they are founded. 


The complaint, which was duly verified, prayed for an in- 
junction, restraining ; and, on such complaint, an order was 
made by a Judge of this Court, “commanding and strictly 
enjoining the defendants (therein,) the Mayor, Aldermen and 
Commonalty of the City of New-York; their counsellors, 
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attorneys, solicitors, and agents, and all others acting in aid 
or assistance of them, and each and every of them,” to “ abso- 
lutely desist and refrain from granting to, or in any manner 
authorizing Jacob Sharpe and others,” (the persons named in 
the resolution, a copy of which was annexed to the complaint, 
and marked B.) or their associates, or any other person or 
persons, whomsoeyer, the right, liberty, or privilege of laying 
a double, or any track for a railway in the street known as 
Broadway, in said City of New-York, from the South Ferry 
to Fifty-seventh street, or any railway, whatever in Broad- 
way; and from breaking or removing the pavement in said 
street, or in any other manner obstructing said street, pre- 
paratory to, or for the purpose of laying or establishing any 
railway therein, until the further order of this Court in the 
premises.” 


The injunction order was granted on the 27th of December, 
1852, in an action in this court, in which the relators were 
plaintiffs, and recited, that it appeared (to the Judge who 
granted it,) from the complaint in that action duly verified, 
that the plaintiffs were entitled 10 the relief demanded in the 
complaint; and that such relief consisted in restraining the 
defendants, as hereinbefore stated. 


Before the alleged disobedience of the injunction, a copy of 
the summons and complaint, and the injunction itself, were 
duly served on the Mayor of the city. The injunction was 
served also on each member of the Common Council, the de- 
fendant being one, by exhibiting to each member personally, 
the injunction itself, and delivering to and leaving with him a 


285 


copy of it; and such service was made prior to the alleged 


disobedience. 


On the 29th of December, after such service had been made, 
the Board of Aldermen, by the votes of a majority of its mem- 
bers, (the defendant being one who so yoted,) passed a resolu- 
tion, granting to Jacob Sharpe and others, the authority and 
consent of the Common Council to lay a double track for a 
railway in Broadway, and transmitted the same to the Board 
of Assistant Aldermen for their concurrence. The latter 
body passed them on the 30th of December ; and, on the same 
day, the grantees formally accepted of the grant. This reso- 


‘lution had been previously vetoed by the Mayor; and was 


adopted by both Boards of the Common Council, notwithstand- 
ing the objections of the Mayor, and in disregard of the in- 


junction. 


A copy of this resolution, as adopted, was annexed to the 
complaint, which alleged that the members of the Common 
Council avowed a purpose to pass it, and were continuing 
their session by adjournments from day to day, for the pur- 
pose of passing it ; and that the persons named as grantees in 
the resolution, avowed a purpose to accept the grant as soon 
as made; and to immediately proceed, under the authority 
conferred by it, to tear up the pavement, and construct a rail- 


way in Broadway. 


Immediately after the passage of this resolution by the 
Board of Aldermen, the defendant introduced before that body 
a certain preamble and resolutions, (a copy of which is an- 
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nexed to the interrogatories filed on this proceeding, and 
marked C.;) and on his motion, it was adopted by the votes of 
a majority of that body, including his own. The defendant, 
in his answer to the interrogatory put to him, states that, at 
the time of yoting for the resolution creating the grant, he 
did ‘“‘believe that the said injunction did not purport, and 


did not mean to restrain him from voting in favor of the said 
760 resolution.” . 


The preamble to the resolutions introduced by him imme- 
diately thereafter, and adopted on his motion, recites that the 
Judge who made the order, had granted it ‘‘without color of 
law or justification ;? and had assumed the prerogative of 
directing and controling the municipal legislation of the city, 
by prohibiting the defendants therein, “from performing a 
legislative act ;” that said injunction “bears on its face, a 
character of indirection, not less unjustifiable, and not less 

761 unworthy of the judiciary, than the usurpation of authority 
and jurisdiction which is contained in such an attempted in- 
junction itself ;” “that if such a precedent of unwarranted and 
unwarrantable interference with the rightful functions, powers 
and duties of a legislative body, attempted by a Judge, be 
submitted to or tolerated without a just rebuke,” the conse- 
quences subsequently recited might follow ; and that the rea- 


sons alleged for the injunction, are equally “ untenable in law 
and unfounded in facts.” 


762 The first of the resolutions annexed to the preamble, de- 


clared that “‘it is the duty of the Common Council, on this 
unprecedented occasion, to protect its own dignity and the 
rights of the people of the city of New-York, and its constitu. 
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ency, by utterly disregarding the said injunction on its legis- 
lative action, and declaring its sense of the same. 


The second of such resolutions declared “ that the Common 
Council have an equal authority and right to suspect and im- 
pute improper motives to any intended judicial decision of any 
Judge, and consequently to attempt to arrest his action on the 7 
bench, as such Judge has in regard to the legislative action of 
the Common Council.” 


No regret is now expressed, either for having disregarded 
the injunction, or for having introduced or voted for the reso- 
lutions in relation to it and the action of the Judge who grant- 
ed it; but it is expressly stated in answer to the fifth inter- 
rogatory, that he then believed and still believes ‘that the 
court had no jurisdiction to grant the injunction ; and believing 
that it is the right of every citizen to question and resist the 
exercise of illegal power,” he voted for the resolutions, under 
the influence of the various considerations stated in his answer 
to that interrogatory, 


= 


It seems to be too clear to admit of doubt, that he voted for 
the resolution creating the grant, with the intent to have the 
resolution become absolute and effectual as a grant, so far as 
the Common Council were competent by any action on their 
part to make it absolute and effectual ; and with the expecta- 


tion, that the grantees would accept it, as provided by the 765 


terms of the resolution. They did so accept it. 


This act of the defendant was a clear and palpable violation 
of the injunction. (Ross v. Clussman, 3 Sand. S. C. R. 676.) 
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It seems impossible to deny, after reading the preamble and 
resolutions subsequently adopted, that the injunction was un- 
derstood at the time as prohibiting by its terms, the passage 


of the resolution creating the grant, with the intent to have it 


accepted and become effectual. That was the very resolution 


766 which the complaint alleged the Common Council avowed a 
purpose to pass; and the attempt to restrain its passage by 
injunction, was the alleged assumption of power which was 
denounced ; and as to which, they declared it was due to their 
own dignity, and the people, that they should protect them 


“by utterly disregarding the said injunction upon its legisla- 
tive action.” 


There would seem to be no grounds presented, on which 
the court is at liberty to draw the more agreeable and char- 
767 itable conclusion, that the disobedience was unintentional ; or 


was an act done in good faith, and believed to not come within 
the letter or spirit of the prohibition. 


If it be true, as the defendant avers in his answer to the 
fourth interrogatory, that, at the time of voting for the resolu- 
tion creating the grant, he verily believed the injunction “ did 
not purport, and did not mean to restrain him from voting in 
favor of the said resolution ;” then the censorious resolutions 
and preamble introduced by him, and adopted on his motion, 


768 have not even the poor apology of momentary indignation, 
excited by:a supposed usurpation of power. 


If it be true, that he believed it did not purport, and did not 
mean to restrain him from giving the vote which he gave, and 
with the intent with which it was given; then it could not 
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have been understood by him as interfering with any legis- 
lative or other act, done by him as a member of the Common 


Council, with reference to the subject matter of this action. 


If that was his sincere belief, then there was nothing to 


suggest the idea “ that it was the duty of the Common Coun- 769 


cil on that unprecedented occasion, to protect its own dignity, * 
and the rights of the people of the city of New-York, by utterly 
disregarding the said injunction on its legislative action, and 


declaring its sense of the same.” 


If such was his sincere belief, then in his judgment, no 
legislative action contemplated or taken by him, had been en- 
joined. No vote which he intended to give, or subsequently 
gave, had been prohibited. There had been no attempt to 


control the legislative action of the Council; but on the con- 770 


trary, each member was left entirely free to vote as he pleased, 
and whenever it might suit his pleasure. But the unmistake- 
able terms of the preamble and resolutions annexed to it, 
coerce my mind to the unpleasant conviction, that he did un- 
derstand the injunction to prohibit him from voting for the 
resolution creating the grant; and that the injunction was 
knowingly and designedly disobeyed. 


Such an act is “ wilful disobedience ;’—is a criminal con- 


tempt, punishable as such, and indictable at common law and 771 


by statute. 


Such an act was calculated to defeat, impair, impede, and 
prejudice the remedies of the relators. It has actually pre- 
judiced, if not impaired and defeated their rights. 
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Tf the facts stated in the complaint are true; if the grant 
was about to be made under circumstances manifesting a 
gross abuse of power, and which would make it a fraud upon : 
the rights of every citizen; if the railway when built and 
used, would be a public nuisance, productive of special injury 


772 to the relators, it was their right that the grant should not be 
* made. 


If the injunction had not been violated, the whole question 
might have been determined in that action. 


That cannot now be done. At least, it is not clear that it 
canbe. The grantees have acquired rights, if the action of 
the Common Council has any legal validity ; and they are not 
parties to this action. No judgment can be pronounced which t 
can operate directly on them. 


If the decisions of the Supreme Court of the United States 
773 are a correct exposition of existing law, and as such, control- 
ing as authority, then I admit an inability to understand why 
the resolutions giving authority to Jacob Sharpe and others, 
to construct a railway, and their acceptance of it, are not as ‘ 
much a contract, as an act of a State Legislature, conferring 
precisely the same powers and rights. 


I had supposed it to be well settled, that when the legisla- 
ture of a State, whose powers are limited only by the prohi- 
bitions contained in the constitution of the State and that of 

774 the United States, passes an act, being in its nature a contract, 
and absolute rights have vested under it, that a repeal of the 
law cannot divest those rights, nor annihilate or impair the 


JJ) BE | 


T 
i 


291 


title so acquired. That a legislative grant is a contract within 
the meaning of that provision of the United States’ constitu- 
tion, which prohibits a State legislature from passing any law 
impairing the obligation of contracts ; and that the prohibition 
extends as well to executory as to executed contracts, (1 


Kent. Com. 413, 422.) 


If the making of this grant was a legislative act, within the 
proper meaning of those terms; if the Common Council had 
full power to make it; if this power is beyond judicial con- 
trol in every conceivable case, no matter how corruptly, 
fraudulently or ruinously to the rights of individuals and the 
public it may be about to be exercised ; it will certainly be an 
anomaly, if, after the grant has been made and accepted, and 
the road built in every respect in conformity with the terms 
of’ such a grant as is contained in the resolution in question, 
the Common Council may rescind the grant, and divest the 
rights acquired under it, precisely as they may order a street 
to be widened or extended, or may repeal any mere police 


ordinance or regulation. 


If this be so, then it follows that, although a repealing act 
passed in such a case by the State legislature would be nuga- 
tory and of no effect, yet such a legislature has power to 
authorize another body to exercise legislative powers which it 
cannot exercise itself, and to give to the legislative action of 
the body it creates, the force and obligation of law; while the 
same action, if performed by itself under the most solemn 
forms of legislation, would be utterly nugatory and void. 


The form of the proceeding by which the Common Council 
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saw fit to confer full ‘and absolute authority on Jacob Sharpe 
and others, to construct and operate by themselves and their 
successors, a railway in Broadway, determined nothing as to 
the nature of the transaction between that body and Sharpe 
and his associates. If they chose to grant the authority by a 
resolution resembling in form a legislative act, then the nature 
of the transaction is to be determined by the character of its 
Provisions. If they confer power on certain persons to act 
under it, in such a manner that they may acquire rights and 
property solely by force of the resolution itself, and from 
having conformed to its requirements, the transaction is a con- 
tract. Such is the nature of the transaction in question, and 
the consideration to be paid for the grant is specified in the 
resolution. 


Instead of being able to’ have it determined in this suit, 
whether it would not be a clear abuse of power on the part of 
the Common Council. to make such a contract ; and whether 
the execution of it would not produce a special injury to the 
plaintiffs beyond that to which every other citizen in common 
with them would be subjected, and to procure a judgment 
which would prevent the making of the grant, if the decision 
should be favorable to them ; it now becomes necessary either 
to amend the proceedings and make the grantees parties in 
order to obtain a judgment that can operate directly upon 
them, or to institute a new action for that purpose. 


There can be no doubt then, that the act of disobedience 
was calculated to defeat, impair, impede, and prejudice the 
remedies of the relators. 
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The court were reminded, on the argument, of the position 
taken on the hearing of the order to show cause, that the code 
requires a copy of the affidavit on which such an order is 
made, to be served with it, and were referred to a decision of 
this court—that to bring a party into contempt for disobe- 
dience of an injunction order, it must have been served upon 
him by exhibiting the order itself, at the time the copy of it 
is delivered. (Coddington vs. Webb, 4 Sand. S. C. 639.) 


The rule adopted in the case cited, if adhered to as a rule 
to be applied to all cases, would be productive of irreparable 
injuries to parties, as will be manifest from looking into the 
facts of some of the reported cases, which hold that a party 
may be punished as for a contempt, where he has knowingly 
and designedly done acts which he knew, at the time, the 
court had, by an order, prohibited him from doing ; although 
at the time no order had been served, or in fact entered—but 


had only been directed to be entered. 


(Hull v. Thomas Head et al. 3 Edws. Ch. R. 236. 

The People ex rel. Morrison v. Brower, 4 Paige, 40, 

Stafford v. Brown and others, ib. 360. 

1 Craig & Phillips, 98 ; McNeil v. Garratt. 

Com. Digest, Chancery, (D. 8;) Injunction Notes 
a, b, c, d. 

St. John’s College, Oxford v. Carter and others, 4 
Myl. & C. 498.) 


Where a party is directed by an order of court to do some- 
thing, as to pay money, deposit papers, &c. his whole obli- 
gation to act at all, depends, not only on the existence of the 
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y, that when an agent, officer or servant, 
ct or interfere at all, except in that capa- 


claims no right to a ; 
pacity he does acts which he knows it is 


city, and in that ca Rae 
unlawful for his principal to do, and which it is impossible in 


the nature of things for the principal to do, except through 
his action, that he has no reason to complain of being sub- 
jected to the same consequences as would be visited on the 


principal himself for disobedience. 


It is enough to sa 


The cases cited in the Opinion given on the order to show 


cause—show that such a practice had been pursued. 


The 2d sub. of §1, of 2 R. 8. 534, expressly provides 
not only “ that parties to suits,” but also, “ attornies, counsel- 
lors, solicitors, and all other persons,” may be punished as 
for a contempt for the non-payment of money ordered by the 
court to be paid, in certain cases, but also “for any other 
disobedience to any lawful order, decree or process of such 


court.” 

There camot well be a decree against a person not a party 
to a suit, which can operate upon him at all, except to prohi- 
bit him from, doing, as the solicitor, attorney or agent of a 
party, some act which it enjoins the party from doing. 


This section having authorized the punishment of persons 
other than parties to suits, for any and every disobedience to 
the lawful order or decree of the court, the language is broad 
enough to reach, and seems unmeaning, unless it is construed 
to reach the very case of disobedience of an order, by one 
person as agent of another, when he deliberately does what 
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he knows at the time, the court has forbidden his principal 
and agents to do. 


Tn that way, he can disobey an order or decree made ina 
suit to which he isnot a party. If he chooses to do that, 
knowing that every person is prohibited from doing it as the 
agent of the party, and in disobeying its acts as such agent, 
there is no reason why he should not be punished for such 


disobedience, and for such unlawful interference with the pro- 
ceedings in the action.” (Jb. sub. 4.) 


It is unnecessary to examine further any of the objections 
taken to the regularity of the proceedings; the nature and 
character of the disohedience are, at present, the matters of 
paramount importance. 


A somewhat grave and delicate point is presented at the 
outset, to the consideration of the court. It arises out of the 
adoption of the preamble and resolutions annexed to it, which 
were adopted by the Board of Aldermen, iramediately after the 
act violating the injunction. 


They undoubtedly impute to the Judge who mede the order, 
the high offence of having assumed, without color of law or 


792 justification, to interfere with the legislative action of a body 


having legislative powers ; that his order bore on its face an 
indirection not less unworthy of the judiciary than the alleged 
usurpation of authority ; and seems to distinctly charge, that 
his acts were such an unwarrantable interference of a Judge, 
as should not be submitted to or tolerated, without a just 
rebuke. 


297 


The publication of such an attack upon the action ofa judi- 
a suit, and upon his conduct with reference 
to any order or decision made by him, in a suit pending and 
undetermined at the time such publication is made, is a con- 
tempt at common law, and punishable as such. The cases 
cited below, would seem to leave the question free from doubt. 


cial officer, pending 


(J. B. Wallace’s R. 77, Hollingsworth v. Duane. 
Oswald’s case, 1 Dall. 319. 

Matthews vy. Smith, 3 Hare, 331. 

Littler v. Thomson, 2 Beavan, 129. 


2 Atkyn’s, 469 ; 13 Tes. 239; 1 Phillips, 454 and 605 


2 Mylne & Craig, 360. 
Crawford’s case, 13 Ad. & Ellis, (N. S.) 613.) 


The inevitable effect of such a publication upon all who 
ae. give the least credit to its statements, and to the impu- 
tations it contains, is to prejudice their minds against the 
Justice of the plaintiffs’ claims, and the truthfulness of the al. 
legations of fact on which they based their right to relief - a 
to favor the idea that the law is not uprightly adits 
between the parties to the action ; and thus to interrupt rie 
free course of justice, and dishonor its administration. aan 
misconduct tends to prejudice both the rights and remedies : 
a party. The statute expressly provides that misconduct i 
that tendency, in all cases where attachments and proceedir ki 
as for contempts, have been usually adopted and agate 
courts of record, to enforce the civil remedies of any party z 
asuit in such court, or to protect the rights of any such p 4 : 
may be punished in a proceeding like this. (2 R.S.5 ame 
sub. 8.) ae 
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Besides, it is an “ unlawful interference with the préceed- 
ings in an action ;” and this, in this same section, is made a 
distinct ground for punishing a party as for a contempt. (Id. 
§ 1, sub. 4.) 


It is not only an unlawful interference with the proceedings 


in the cause, but it is one whose consequences may be of the 
most grave and serious character. 


In a country whose peace and quiet, and under a form of 
government whose very existence depends upon a cheerful 
obedience to law, and upon an absolute acquiescence in such 
protection to the rights of persons and property, and in such 
redress by way of the prevention and punishment. of wrongs 
as may result from such obedience, and from an impartial 
but firm administration of justice between man and man, it is 
of the highest importance to the public and to suitors, that 
those who administer the law, should not only be pure, but 
unsuspected. 


It is not the personal injury that may possibly result to the 
members of a court, from falsely speaking and writing con- 
temptuously of it, or of the judges, in their judicial capacity, 
who may compose it, of which the wrong done, wholly or in 
any considerable degree, consists : 


But the most grave and serious part of the wrong consists 
of the injury done to the community at large, by the tendency 
of such proceedings to dishonor the administration of justice ; 
and impair the confidence of the public in the integrity of those 
tribunals, to which they turn as a last resort, to obtain that 
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strict and impartial justice to which the laws of the country 
entitle them. 

When our citizens feel that such a hope can Were 
confidently cherished ; that they cannot be airs 5 - 
just redress in the courts of justice ; that igh i. adtioraliaes 
such justice as may be awarded by a court whos ee 
tion in the case has been characterized by such yaa sae 
and illegal exercise of power, that it ought not ea that 
buked ; the courts will have become so eae aan 
nothing which might be published of them ought P 
ed as a criminal contempt. 


Yet no pretence has been made that the Bee ce 
granted from the purest convictions of duty, ma iantiilediine 
judgment that the case made by the come a Re cia 
plaintiffs to it. The only apology, if it shou aes ‘ 
that has been made, is—that those who eee ane judge 
different opinion of the law from that page , neato 
who granted it; and that they chose to test ae e, 
the jurisdiction of the court by disobedience, rath i. Cua 
it determined by the tribunals created by the peop / 
such controversies in the mode prescribed by hie 


le and 

if : a enn ea elathe preamb 

No regret is expressed at having passe to themmtertees 

resolutions. On the contrary, the ged a eA ates 

; : si thorit) 5 

tories conclude with challenging the a nd also the juris 
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make the order that has been disobeyed ; @ lings in which it 
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diction of the court, to entertain the REO ‘ - 
; oe ision. 
now becomes its duty to make a final dec 
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These facts render the duty of the court in pronouncing 
final judgment still more delicate and embarrassing. 

The duty which they are required to perform, is one which 
they owe to the public, as well as to the parties to the pro- 
ceeding. It is one in which no consideration personal to the 
members of the court exist or can arise, except such as are 
attendant upon the decision of every matter submitted to their 
judgment ; and incident to the obligation and the wish to make 
a decision, which will render equal and exact justice to the 
defendant, the relators, and the public. 


This duty, however unpleasant its performance, is not one 
from which they can escape, or which they can avoid. It is 
one which they are coerced to discharge by the obligations 
springing from the office they hold; the duties of which they 
have sworn to faithfully and impartially discharge, according 
to the best of their judgment and ability. 


Tn arriving at the conclusion what order should be made, 
the statute has, as to one part of it, left us no discretion: 
That is imperative, that a fine should be imposed, ‘at all events 
sufficient td satisfy the costs and expenses of the proceedings. 


The more serious question remains, whether any fine in 
addition to this, should be imposed; and if so, to what amount? 
and whether any imprisonment should be ordered, except to 
coerce the payment of the fine. 


Inthis case, the disobedience was deliberate and intentional ; 
and was immediately followed by the introduction and passage 
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of the preamble and resolutions, to the character and tendency 

of which, sufficient reference has been made. If the defendant 
had contented himself with merely disobeying the injunction, 
and such disobedience had resulted from a belief that the 
judge granting it had no authority to make it, and that the 805 
court had no jurisdiction, on any conceivable state of facts, of 

an action to restrain the doing of that which it prohibited— 
however pernicious the tendency of the example, the case 
would have been altogether different from that on which we 

are now obliged to decide. 


The defendant, on his oath, states in answer to the interro- 
gatories, that he not only then believed, but still believes, that 
the court has no jurisdiction of the action. 


That belief may be ultimately held to be in accordance with 806 
the law of the land; but the judgment of the court being to 
the contrary, it can find in it but very little mitigation of the 
offence, as that is not the mode in which a law-abiding citizen 
should test, in such a case, the accuracy of his opinion. I in- 
cline to the opinion, that the affidavits read on the part of the 
defendant on the order to show cause, should be taken into 
consideration. They contain, it is true, nothing in relation to 
the fact, whether he did or did not disobey the order; and 
therefore, having no bearing upon the question, whether he 807 
disobeyed it, or whether the disobedience was wilful. 


But they contain statements of facts, which, uncontroverted, 


might induce the defendants to believe that the offers, appa- 
were not 


rently so much more adyantageous to the city, 
made in good faith, but were made by enemies of the measure; 
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and, under preconcerted arrangements with others, equally 
hostile to it, to take such legal proceedings as would inhibit 
them from constructing or attempting to construct the road, 


even if their application had been preferred, and the authority 
had been given to them. 


If such was the state of existing facts, or if he honestly be- 
lieved such to be the facts, then a case was presented for the 
exercise of his discretion. And, with the mere exercise of his 
discretion, with reference to such a state of facts, no court, I 


presume, would interfere. 


If such a state of facts shall be shown to have existed, the 
question of the authority of the Common Council to make 
such a grant, would then be reduced to one of mere naked 
power to affect the rights of the public and of individuals ; as 


it might be made to appear that such a road, and its use, 
would impair them. 


That is a question on which this court has not, as yet, 
passed ; and doesnot enter into the considerations upon which 
it concluded, that, on such a case as was made by the com- 
plaint, it had jurisdiction to make the order. 


The facts stated in the opposing affidavits, do not touch the 
question of jurisdiction, but bear upon the merits of the con- 
troversy, and controvert the truth of some of the facts consti- 
tuting the equity of the plaintiffs’ case. 


Neither do they tend to show, that the order was im- 
proyidently made, if the court is right in its views of its 


. 
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jurisdictional powers; for the judge who made the order was 
compelled, as he is in the case of every application, to deter- 
mine upon the propriety of granting it, solely on the facts 
Contained in the affidavits on which the application was based. 


These affidavits were not before him; nor would he have 
justified himself in refusing the order, by assuming, without 
anything on which to base the assumption, that the facts 
stated in the complaint, and sworn to be true, were false in 


any material particular. 


Still, thé court should not overlook the consideration, that 
on these affidavits, third persons swear to facts, which, if 
uncontradicted, presented a case for the exercise by the de- 
fendant, of a discretion, if it should be ultimately determined 
that authority existed to make such a grant, in a case free 
from a fraudulent use or gross abuse of that authority; and 
provided also, that it shall appear that the road would not be 


a public nuisance. 


The court, it is true, will not try the merits of the action 
in this proceeding, nor permit a party lawfully enjoined, to 
speculate upon what may be the decision of the court, upon 
the equity of the complaint upon which the injunction has 
been allowed ; nor to tes{ the improvidence of granting it, by 


wilful disobedience. 


But, I think it may properly look into opposing affidavits, 
so far as to see if there is color for the position, that, if the 
facts existing had all been fully and fairly presented, in the 
affidavits on which the injunction was sought, the court might 
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have hesitated to grant it; and if that is clearly apparent, to 


give some weight to it in determining what punishment should ° 


be awarded. But there is nothing in their affidavits which 
essentially mitigates the misconduct of the defendant. 


The example set by him is not sought to be excused; but, 
on the contrary, to he justified, on the ground of the utter 
want of jurisdiction of the court to entertain the action. 


Such an example is exceedingly pernicious. So far as it 
produces any influence, it tends to predispose the community 
to array their own judgment against that of the tribunals con- 
stituted to declare and enforce the law ; and to wilfully dis- 
obey orders and judgments, whenever the parties against 


whom they are made, shall come to the conclusion that the 
court-has mistaken the law. 


It is obvious, that such a practice, if tolerated, would soon 
result in an open defiance of the administration of justice, 
through the constituted tribunals; and the end would be 
inevitable and hopeless anarchy. 


No human judgment is so perfect as to be exempt from a 
liability to err ; nor is the proper interpretation and apprecia- 
tion of the law. in all cases so easy, that different minds, 
aided by equal industry, experience, and integrity of purpose, 
will always come to the same conclusion. 


State legislatures, sometimes, upon full consideration, enact 
laws, which the courts, in the honest and independent exercise 
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of their judgments, believe and adjudge to be repugnant to 
the constitution, and void. Such a law, any person, so far as 
strict legal right is concerned, may lawfully resist. 


But any one who should attempt to question its validity, by 
forcible resistance, rather than by an appeal to the courts, 
whose province it is to determine that question, and whose 
powers are sufficient to insure him full indemnity and redress 
for any injury that may temporarily result from that obedience 
which becomes the orderly citizen, would inflict a serious 
wound upon the institutions of the country ; violate the princi- 
ples on which they are founded; and furnish an example, 
which, if generally followed, would lamentably demonstrate, 
that, in the community of which he was a member, liberty, 


regulated by law, could not long continue. 


Courts too, may err, as courts have erred, in relation to 
their jurisdiction. When such an error of judgment may 
unfortunately occur, however much it should be regretted, 
the consequences are trivial in comparison with those which 
may result from a wilful disobedience to its orders, and an 
umexcused and inexcusable effort to dishonor the administration 
of justice, by a rude attempt to scandalize the courts of the 
country, or the judicial action of its members. 


The example is still more pernicious in its tendency when 
set by a man invested with authority, who, by virtue of his 
office, is a conservator of the public peace, and a member of 
the courts constituted to try persons indicted for the commis- 
sion of crimes, A wilful disobedience of any lawful order of 
a court was a criminal offence, at common law, and is declared 
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to be such by the statutes of this State ; is punishable by im- 
prisonment, in a county jail, not exceeding one year, or by 
fine not exceeding $250, or by both such fine and imprison- 
ment: (2 R. S. 697, § 40; id. 693, § 14; id. 278, § 10; sub. 
3 id. 538, § 26.) 


Giving the defendant the fullest benefit of every extenua- 

820 ting consideration that has been presented, the most favorable 
judgment that the court can render, consistent with a proper 
discharge of its duty to the public, is one which does not order 


imprisonment merely as a punishment, for the full term pro- 
vided by the statute. 


Every one must know that the members of the court, as a 
matter of necessity, cannot be ignorant of other and vague 
charges which are made against members of the Common 
Council. This fact is alluded to only for the purpose of say- 

821 ing that the judges of this court would be unworthy of the 
stations they occupy, if they allowed any such extrancous 
matters to exercise the slightest influence upon their delibera- 
tions, or in the formation of their judgment. 


The only matter with which they have anything to do is, 
to determine whether the defendant has disobeyed an order 
lawfully made by a judge of this court; what is the true na- 
ture and character of that disobedience; what effect it has 
had, or is calculated to have upon the rights or remedies of 

822 the relators, and upon the interests of the community ; and 


to give such judgment as shall be just to them, to the defen- 
dant, and to the public. 
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d be formed and pronounced under the 
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Influence of precisely such cons 1 S$ Would guide and 
Jar misconduct here complained of 


Control it, if the particu : 
yer imputed to the defendant for 


Was the only misconduct ever - : 
any act of his life, public °* private. Hor this, and this alone, 


he is now on trial. 


That judgment shoul 


In the exercise of my best judgment, I think he should be 
imprisoned in the county jail for the period of fifteen days ; 
that he should also be fined to the amount of $250, to be 
Paid, when collected, to the Chamberlain of the City, for the 
benefit of its citizens; a4 in the further sum of one hundred 
and two dollars and twenty cents, to satisfy the costs and 
expenses of these proceedings, to be paid to the relators; and 
ordered to be committed to prison until such fine, and costs, 


and expenses are paid. 


In giyine judement in such a matter, if there should chance 
giving judgi aE t 

to be any error, the error should be one arising exclusively 

from the lenity of the sentence, and on no accowit from its 


severity. 


I think a discrimination should be made between the case 
of this defendant and that of any other of the Aldermen, who 
merely yoted for the preamble and resolutions; they might 
have so voted without that consideration and understanding 
of their import, and the manifest impropriety of passing them, 
which is naturally to be imputed to one who prepared and 


offered them for adoption. 


If the slightest regret for the passage of them had been 
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avowed in their answers to the interrogatories, on which the 
court could justify itself for overlooking that act, I should be 
disposed to go as far in that direction as would be consistent 
with a proper discharge of the duty which the court owes to 
the public. 


But no regret is expressed for that act, or for having viola- 
ted the injunction,—even the legality of the order is still ques- 
tioned; and the jurisdiction of the court protested against : 
all but two of them answer in the same form, and thus pre- 
sent themselves to the court as being alike insensible of the 
true character and tendency of the misconduct charged against 
them, and alike indifferent to the consequences to themselves 


or the public. 


If the sober reflections, and more matured judgment result- 
ing from a subsequent consideration of the matter, has in- 
duced either of them to regret the act, or to regard their 
example as one dangerous in its tendency, he has not allowed 
the court to know it. However much the court may regret 
this result, it is one over which they have no control; they 
can look only to the case, as the defendants have preferred to 
make it ; and must pass upon it, as it is submitted to them for 


final judgment. 


In so deciding upon it, they are not at liberty to overlook 
the position which the defendants voluntarily chose to take 
up with reference to the act of disobedience, when presenting 


828 their cases, as they desired it to be regarded by the court in 


forming its final sentence. Palmer vs. Kelly, et al, 4 Sand, 
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Ch. R. 575. Mr. Lechmere Charlton case, 2 Myln g- Cr 


359—360, 

It is my opinion, that a fine should be imposed on each of 
the other aldermen, except Ald. Smith and Doherty, of $250, 
to be paid to the Chamberlain of the City; and the further sum 
of $101 51, to satisfy the relators’ costs and expenses of the 


Proceeding. 


Alderman Smith has made an apology which, while it does 
no discredit to him as a man or a public officer, furnishes — 
grounds to the court for making a discrimination in his favor, 
which it would have been more agreeable to it to have been 
able to extend to all the defendants, if they had but thought 
proper to have made such answers to the interrogatories as 


would have rendered such action practicable. 


Alderman Doherty voted against the preamble and resolu- 
tions. By this act, he repels the idea of intending by his dis- 
obedience any other contempt of the lawful authority of the 
court, than such as arises from a deliberate disregard of the 
order ; induced, perhaps, by the conviction that he was the 
best judge of what the law was; and that he preferred dis- 
obedience, with its consequences to the public and himself, 
rather than submission to the order, and an application to the 


court to modify or vacate it. 


Each of these defendants should be fined $100, to be paid 
to the City Chamberlain ; and the further sum of $101.51, to 
be paid to the relators, to satisfy their costs and expenses of 


the proceedings against him. 
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The case of the Assistant Aldermen is somewhat different 
from that of the two Aldermen last named, or that of either 


of the others. They took no action upon the preamble and 
resolutions. 


Before voting for the resolutions creating the grant, they 
obtained, as their answers state, the advice of counsel; and 
were advised, that ‘the injunction did not purport, and did 


not mean to restrain them from voting in favor of the said 
resolution.” 


This affidavit is not one which can justify the court in 
wholly omitting to impose a fine. It is not one which would 
prevent the taking of an inquest ; or which would entitle a 


party to have a default opened, for the purpose of having a 
trial on the merits. : 


The name of the counsel is not stated; and the court is 
without any means of conjecturing whether his advice would 
be entitled to little or much consideration. On what state- 


ment of facts the advice was given, the answers do not dis- 
close. 


The answers do not state that counsel advised them that, 
voting for the resolutions containing the grant with the intent 
of enabling the grantees to accept it, and with the expectation 
that they would accept it, pending the injunction, would not 
be a palpable violation of it. We cannot imagine, that any 
respectable counsel would have given any such advice. 


That it was not voted for with that intent and expectation, 
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1s not denied. It is too clear in our judgment, to admit of a 
doubt, that they did vote for it, with that intent and expecta- 
tion, 


In that expectation, they were not disappointed. At some 
hour of the night on which the resolution was fully adopted 83 
by their votes, and made absolute and effectual, so far as that 
result depended on the action of the Common Council, or the 
will of its members, it was accepted by the grantees in the 
manner prescribed ; and thus the grant became complete. 


Wy , =o . NPA SS, MY VT — We . . 

No regret is expressed for violating the injunction ; nor 1S 

the slightest intimation made that, under similar cireumstances; 
their conduct would be different. 


Their answers conclude with challenging the jurisdiction 
of the court to control or to call them to an account for their 


vote. 


The court has not attempted to coerce their yote against 
their convictions of duty; nor made any order which would 
have prevented them from voting in favor of the resolution. 


They were prohibited from granting to Sharpe and others; 
the privilege, or in any manner authorizing them to lay a track 


for a railway in Broadway. 


They could have yoted for the resolution, if they had added 
to it a provision that no acceptance of-it should be made oT 
filed ; or if made, that it should be void and of no effect, if 886 
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made before the injunction was vacated, or so modified as to 
allow ofsuch acceptance. If the adopted resolution had been 
accompanied with such a provision, no court would have en- 


tertained a proceeding, to punish them on the eround that they 
had disobeyed the injunction. 


If there had been a disposition to obey the order served 
Upon them, it would seem that obedience might have been 
rendered, without jeopardizing any right or interest—public 
or private. 


On and after the first of January, 1853, the Common 
Council would be as competent to pass the resolution against 
the veto of the new Mayor, as against that of his predecessor. 


The same Aldermen continued in office through 1853; the 
changes made in the Board of Assistant Aldermen, by the pre- 
vious November election, withdrew from it but four or five of 
its old members. ; 


The adoption of a resolution, for which so many of each 
Board voted, against the objections of the Mayor, and, not- 
Withstanding the injunction, would seem to be certain, if sub- 
mitted anew to the Common Council of 1853, if the strong 
fayor which it received resulted from a conviction of its para- 
mount importance to the public interests. 


There was no necessity, legal or moral, coercing any Alder- 
man or Assistant to vote in favor of it, pending the injunc- 
tion; the majority by whose votes it was adopted, had the 
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Power to postpone the consideration to a future day, or to re- 


fuse to consider it then. 


The objections and disapproval of the chief magistrate of 839 


the city, admonished them that, in his judgment, it ought not 


to be passed. The order of a court, of competent authority, 
Prohibited them, absolutely, from granting the privilege, or 


Conferring the authority, which they did grant and confer, by 
the adoption of the resolution. 


It was an order of the court, which had, on other occasions, 


prohibited them from doing acts, which, if performed at all, 
Would be performed by their voting as Aldermen or Assistants, 
in favor of pending resolutions. On other occasions, the order 


has been obeyed. 


Under such circumstances, it is the duty of the court, after 
giving the greatest consideration to everything urged in ex- 
tenuation, not to overlook the act, or encourage others to imi- 
tate the example; in consequence of granting to it entire im- 


punity in a case so marked and prominent as this. 


In my judgment, a fine of $100 should be imposed on each 
of the Assistant Aldermen, to be paid to the City Chamber- 
lain; and also of $101-51, to be paid to the relators, to satisfy 
their costs and expenses of the proceedings, 

In the case of each of the Aldermen and Assistants, the 
order to be entered should direct that he be committed to 
prison until he pays the fine imposed upon him, and also the 


costs and expenses 


40 


which he is ordered to pay. 
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EMMET, J.— 


Differed with the court, as to the amount of punishment, 
and said : 


Iregret to say, that while I concur fully with the general 
Views of this case, as presented by the able opinion of Judge 
Duer, and agree to all the conclusions of law stated by him, 
I am not so fortunate as to assent entirely to the judgment 
which he has pronounced. I will endeavor, therefore, briefly 
to state in what respect I dissent from: that judgment, 
and my reasons for so dissenting. In regard to the amount 
of fine imposed upon the delinquent parties respectively, both 
Aldermen and Assistant Aldermen, I have no objection to 
offer. Wor do I find fault with the judgment of the court as 
to the particular case of Alderman Sturtevant. But if it be 
right and proper—as I think it is—that Alderman Sturtevant 
should be punished by imprisonment, as the author and pro- 
moter of the resolutions and preamble which contemned the 
authority and impugned the motives of a Judge of this court, 
Tam at a loss to perceive why the other members of the 
Board of Aldermen who approved of, adopted, and voted for 
those resolutions and preamble, should be wholly exempted 
from punishment of the same character. 


It is true, that the case of Alderman Sturtevant is marked 
by more prominence than that of either of his associates. 
Those resolutions and preamble, were deliberately prepared 
by him; and in concocting them, he would seem to haye taxed 
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isonment should be for the full term of thirty 


Cannot admit that there is just ground for so great a dis- 
Parity of punishment as the judgment of the court has made 
between them. 


The Other Aldermen who voted for those resolutions and 
Preamble, heard them read, and deliberately adopted and 
Passed them, It would be a bad compliment to the intelli- 
Sence of these gentlemen to assume, that they did not under- 
stand what they were doing. Their official station forbids 
any such supposition. If they were fit to be Aldermen of 
this city, they can claim no indulgence on the ground of ig- 
norance of the true meaning and import of those resolutions 
and preamble ; for they could not be misunderstood by any 
one of common capacity. In substance, they charge a Judge 
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this court, not only with assuming prerogative and usurping 
rity and jurisdiction without color of law or justification; 


€rested views—in other words, with dishonest and corrupt 
nee and SC a eae ayow the purpose not merely 
x terly disregar ing the order of that Judge, but of rebuk- 
Shim for making it. Nor can Tdiscover anything in the 
°Nswer of these Aldermen, to the interrogatory on the subject 
°f these resolutions and preamble, which offers any palliation 
f their offence ; for, although they disclaim the intention to 
Offer any contempt to the lawful authority of this court, they 
9 not disavow the imputation of unworthy motives to the 
Judge ; or that he had knowingly lent himself, as ‘a minister of 
Justice, to aid a device of the plaintiffs to defeat the grant by 
indirection, and virtually, to decide the case without a trial. 
With this view, therefore, of the position of the Aldermen, in 
Yesard to those resolutions and preamble, I repeat, that their 
Offence merits punishment in my judgment, by imprisonment, 
on the same principle as that of Alderman Sturtevant, though 
in some less degree. 


It must not be supposed, that I regard the passage of those 
resolutions and preamble, as being capable (however designed) 
of impairing the standing, or even wounding the personal feel- 
ings of the individual judge, against whom they were directed. 
Certainly, no one of the judges of this court would feel affect- 
ed by them, in either of those lights. I treat it as an assault 
upon judicial authority, and would punish it as such. 


The judges, as ministers of the Jaw, are but the servants of 
the public ; but they are the depositaries of a trust, which it is 
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I have only to add, therefore, that if the punishment jn this 
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For this partial atonement, I should have mitigated his im- 
prisonment to five days. 


Alderman Doherty, although he violati the injunction by 
voting for the grant, had the decency or discretion to vote 
against the offensive resolutions and preamble ; and for taking 
that course, I agree in opinion with my brethren, that he 
should not be imprisoned ; and in all other respects, I concur 
with the judgment of the court. 


